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Syllabus

J&L Specialty Products Corporation ("J&L") seeks review of the denial of its evidentiary
hearing request by U.S. EPA Region V on matters relating to the issuance of an Individual Control
Strategy ("ICS") under Clean Watact 8304 ()and an NPDES permit under CWA 8402 for J&L's
stainless-steel finishing plant in Louisville, Ohio. Region V asserts that review should be granted only
if the Region erroneously resolved the alleged factual issues raised in J&L's evidentiary hearing request.

J&L sought an evidentiary hearing on numerous factual and legal conclusions made by the
Region in approving Ohio's listing of J&L on a list of facilities requiring an ICS and in issuing that ICS.
J&L also sought an evidentiary hearing on facts it contends demonstrate entitlement to variances from
the permit's effluent limitations fdotal dissolved solid¢"TDS"), cyanide, and nitrite/nitrateshich
were included in the permit pursuant to CWA 8301(b)(1)(C). J&L further contends that its evidentiary
hearing request raised thraterial factual question of whether State certification or a waiver thereof
existed prior to the issuance of the final permit, and the legal issue that seeking State certification
simultaneously with seeking public comment is contrary to applicable regulations.

J&L argues that it is entitled to amidentiary hearing on the permit's effluent limitations for
pH, which were imposed under CWA 8301(b)(1)(C), because the technical problems with achieving the
permit's limitation outweigh its benefits. Concerning the permit's effluent limitations for whole effluent
toxicity ("WET") and biomonitoring requirements, J&ontendsthat these conditionsire neither
legally nor factually justified. Alternatively, J&kcontendsthat if the permit can include WET
limitations and biomonitoring requirements, then the permit's biomonitoring requirements are deficient
in several respects: 1) the Region did not follow Ohio policy in formulating them; 2) the biomonitoring
requirements should not operate concurrently with the permit's chemical-specific effluent limitations;
and 3) the permit does natlequately describe the sampling stations. J&L also argues that the
biomonitoring requirements are deficient because they require a full year of testing on the pimephales
promelas (fathead minnow).

J&L also contends that its evidentiary hearing request should have been granted on whether
the nitrite/nitrate effluent limitation lacks a legal and factual foundation because the State, prior to the
issuance of the final permit, began the process to change the use designation component of the water
quality standard upon which the effluent limitation is based. a8gues that it is entitled to an
evidentiary hearing on the permit's TDS effluent limitations on the ground that the costs of compliance
with that limitation exceed the benefits of compliance, and that it is entitled to a credit for the amount
of TDS in its intake water. Concerning the permit's effluent limitations for cyanide, J&L maintains that
the cyanide in its discharge originates fravadsalt, and therefore its evidentiary hearing request set
forth a material factual issue as to whether J&L discharges cyanide as "discharge" is defined in CWA
§502(12).

The permit contains effluent limitations in terms of concentration limitations and mass
limitations. J&L contends that it is entitled to an evidentiary hearing on whether the mass limitations
should be removed from the permit on the ground that J&L cannot continue its practice of groundwater
recycling, on which the permit is based, and meet the mass limitations. J&L also ctrdéeitds
entitled to an evideratry hearing on the permit's effluent limitations that are below the current limits of
analytical detection. The permit requires monitoring for bis 2(ethylhexyl) phthalate. J&L contends it
is entitled to an evidentiary hearing thiis requirement because the EPA questioned the appropriateness
of the aquaticlife criteria adoptedor this compound in light of recent tests showing no toxicity
attributable to this compound.

J&L also seeks review of several legal determinations made by the Region in issuing this
permit. Specifically, J&L contends that: 1) the Region lacked authority to issue the permit under 40
C.F.R. 8123.44(h) because Ohio failed to comply with the requirements of §123.44; 2) the public notice
of the draft permit was defective under 40 C.F.R. 8124.8 because it failed to address arguments raised
by J&L prior to permit issuance, and under §124.10 because it was not sent to all the parties specified
in that regulation; 3) the draft permit failed to comply with 40 C.F.R. 8124.9 because it was not based
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on the administrative record as evidenced by the Region's failure to mail to J&L a complete copy of the
administrative record as J&L requested; 4) the Region's use of Ohio policies violated State and federal
administrative procedures; 5) the wasteload allocations ("WLAs") used by the Region failed to comply
with the public notice requirements of 40 C.F§30.7(d);and 6) the permit unreasonably and
unlawfully limits its upset provision to violation of technology-based effluent limitations.

Held: Under 40 C.F.R. §124.91, the analysis of whether a Region clearly erred in denying
an evidentiary hearing request will not focus on the Region's resolution of the alleged factual dispute,
but will focus on whether the evidentiary hearing request sets forth a material issue of fact relevant to
the issuance of the permit, that is, an issue that would affect the outcome of the proceedings as to which
there is evidence on the recdtdit would reasonably support a finding by a preponderance of the
evidence for either party.

After considering the process and timeframes contemplated by CWA 8304(l), the discussion
of the reviewability of §304(]) listing decisions in 55 Fed. Reg. 26,202 (June 27, 1990), and the facts
and circumstances in this case, review is granted on the issue of whether §304() listing decisions are
administratively reviewable.

The facts contained in J&L's evidentiary hearing request supporting its request for variances
are not material to this permit because J&L is not legally entitled to variances from effluent limitations
included in a permit under CWA 8301(b)(1)(C). Even though an ICS is implicated in this case under
CWA 8304(l), the effluent limitations challenged by J&L were not included in the permit under CWA
§302(a), and therefore the variance provisions in CWA §302(b) are not applicable.

J&L does not allege any facts to support its claim that State certification or a waiver thereof
was not obtained. Tharocess employed by the Region of simultaneously seeking State certification
and public comment on the draft permit is authorized by the applicable regulations.

J&L's alleged factual issue about the costs and benefits of complying with the permit's pH
effluent limitations is merely an argument that it is entitled to a variance from those limitations. Because
the pH effluent limitations were established under CWA §301(b)(1)(C), no variance is available from
the Region.

Although J&L's legal arguments against the permit's us&VET limitations and
biomonitoring requirements are rejectd&l's evidentiary hearing request did set fortmaterial
factual issue, namely, whether J&L's effluent will cause, contribute to, or have the reasonable potential
to cause or contribute to a violation of the State water quality standard for WET, and therefore whether
such limitations and requirements can be imposed. J&L's alternative arguments that the permit's
biomonitoring requirements adeficientare without merit. Becauske Region agrees with J&L's
concerns about testing on fathead minnows, and has expressed its intent to accommodate those concerns
in a reasonable way, review of that issue is denied.

Although the Region did not err in denying the evidentiary hearing request on the permit's
nitrite/nitrate effluent limitation, a remand of this permit condition is warranted because the applicable
legal requirement, the State watgmrlity standard, changéfore the permit became findiat is,
before administrative review of the permit was complete.

J&L's factual claims as to the costs and benefits of compliance with the permit's TDS effluent
limitations are not material, and therefore not deserving of an evidentiary hearing, because J&L is not
entitled to a variance from the TDS effluent limitation, which was included in the permit under CWA
8301(b)(1)(C). J&L failed to show that the Region abused its discretion in denying J&L a credit for the
TDS in J&L's intake water.
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Concerning the permit's effluent limitation for cyanide, the parties disagree as to the type of
activity contemplated by the term "discharge" as it is defined in CWA 8502(12), a purely legal issue as
to which further briefing would assist the Board in resolving whether J&L's evidentiary hearing request
was erroneously denied. Therefore, review is granted on the issue of whether J&L discharges cyanide,
as "discharge" is defined in CWA 8502(12), assuming the facts are as presented in J&L's comments on
the draft permit.

The Region did not err in denying J&L's evidentiary hearing request on the permit's mass
limitations because J&L does not challenge the Region's factual basis for including mass limitations in
the permit.

The Region did not err in denying the evidentiary hearing request on the effluent limitations
below current analytical limits of detection because J&L did not clearly allege any factual issues that
need to be considered in connection with those permit terms.

The Region did not err in denying the evidentiary hearing request on the permit's bis
2(ethylhexyl) phthalate monitoring requirements because J&L did not challenfgettrad basis for
imposing the requirements, and because the aquatic life criteria used have not definitively been refuted
by Ohio or EPA.

The legal issues raised by J&L are without merit. Specifically: 1) the Region's issuance of
the permit complied with both the Memorandum of Agreement between Region V and Ohio, and 40
C.F.R. §123.44, and Ohio's failure to comply with §123.44 does not affect the validity of the Region's
actions in this case; 2) the public notice of the draft permit complied with 40 C.F.R. §124.8, which does
not require detailed responses to arguments raised by a permittee prior to permit issuance. Absent any
alleged harm to J&L from the failure to comply with 40 C.F.R. §124.10, such error is harmless; 3) the
Region's oversight in responding to J&L's request for a copy of the administrative deesrdot
demonstrate that the permit was not based on the administrative record as required by 40 C.F.R. §124.9,
and further, J&L failed to allege any prejudice resulting from such oversight; 4) a Region may
reasonably exercise its discretion, as it did here, to rely upon State policies in effect under State law at
the time of permit issuance; 5) under 40 C.F.R. §130.7(d), public notice of a WLA is required only if
a State WLA is disapproved by the Region so that the Region must promulgate a State WLA, a situation
that did not occur here; and 6) the permit's limitation of the availability of the upset defense to alleged
violations of technology-basedfluent limitations is consistent with 40 C.F.R. §122.41(n)(2), and J&L
has failed to explain why the response to comments is clearly erroneous or otherwise warrants review.

Before Environmental Appeals Judges Nancy B. Firestone, Ronald L.
McCallum, and Edward E. Reich.

Opinion of the Board by Judge Reich:

J&L Specialty Products Corporation ("J&L") seeks review of the denial
of its evidentiary hearing request by U.S. EPA Region V on matters relating to the
issuance of an Individual Control Strategy ur@leran Water Act ("CWA") §304(l)
and an NPDES permiinder Clean Water Ac402 for J&L's stainless-steel
finishing plant in Louisville, Ohio. At theequest of the Environmental Appeals
Board, Region V submitted a response to J&L's petftiomeview. Pursuant to
leave granted by the Board, J&L also submitted a reply to the Region's response.
For the reasons set forth below, are granting review dfvo issues, identified
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herein, pertaining to whether the CWA §304(l) listing decisions challenged by J&L
are administratively reviewable, and whether J&L discharges cyanide as the term
"discharge" is defined at CWA 8502(12). We also conclude that J&L is entitled to
an evidentiary hearing on the issue of whether J&L's discharge causes or
contributes to, or has the potential to cause or contribute to, a violation of Ohio's
water quality standard for whole effluentitaty, such that the Region has authority
under 40 C.F.R§124.44(d) to establishvaater quality-based effluent limitation

in J&L's permitfor whole effluent toxicity. In addition, ware remanding the
permit's effluent limitation for nitrite/nitrate so that the Region can reconsider the
effluent limitation in light of a change in the applicable State water quality standard
that occurred while these proceedings were pending. Mé&tbect to albther
factual issues raised in J&L's petititor review, exceptfor those on which the
Board has reserved judgment pending resolution of the issue of whether the CWA
§304(1) listing decisions challenged here are subject to administrative review, we
conclude that the Region did not cleady in denying J&L'srequestfor an
evidentiary hearing on those issues. With respect to all other legal and policy issues
raised in J&L's petition for reviewexceptfor those on which the Board has
reserved judgment pending resolution of the issue of whether the £3041)

listing decisions challenged here are subject to administrative review, we conclude
that J&L has not demonstrated that review of dashes is warranted under 40
C.F.R. 8124.91.

. BACKGROUND

J&L manufactures cold-rolled stainless-steel shéets hot-rolled
stainless-steel produced elsewhere, emplopingesses such as acid-pickling,
rolling, slitting, grinding, annealing and tempering. Wastewaters generated by
these processes are discharged through Outfall 003, which discharges directly into
the East Branch Nimishillen Creék. Wdiugh Ohio is authorized to issue NPDES
permits and Individual Control Strategies, in this caseAtfency assumed the
authority to issue these documents under C§8804(e)and402(d), 33 U.S.C.
§81314(e)and 1342(d). While the Agency'sNPDESand Individual Control

! Flow from the East Branch Nimishillen Creek eventually reaches the Ohio River. Discharges
into navigable waters of the United States by point sources must be permitted to beSaafaction
301 of the Clean Water Act, 33 U.S.C. §1311. The National Pollution Discharge Elimination System
("NPDES") is the principal permitting program of the Clean Water Act. 33 U.S.C. §1342.

The J&L facility has two outfalls in addition to Outfall 003. Outfall 001 discharges
stormwater runoff and water-softener backwash into the East Branch Nimishillen Creek. Outfall 004
discharges cooling water, steam condensate, and some stormwater into Keim's Run, which eventually
reaches the East Branch Nimishillen Creek.
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Strategy ("ICS") proceedings are pending, this facility has been operating under a
December 31983 NPDESermit issued by the Ohio Environmental Protection
Agency ("OEPA")2

As noted above, J&L seeks review of the denial of its evidentiary hearing
request in connection with the NPDES permit issued to it by Region V under CWA
8402 and the ICS issued to it by the Region under CWA 8304(l). In this case, the
NPDES permit proceedings under CVgA02 and the ICS proceedings under
CWA 8304(l) occurred simultaneously. An explanation of CWA 8304(l), including
its procedures and relationship to tHEDES program, providesontext for the
complicated procedural history of this matter.

A. Statutory Background

In 1987, @ngress amended the Clean Waigtrto deal with the problem
of toxic pollutants. Congress enacted CWA §304(l), 33 U.S.C. §1314(l), as part

2 Although the December 3, 1983 permit expired on November 29, 1988, J&L continues to
operate its facility under the terms of the expired permit pending a final determination on J&L's
application for renewal of the permi§ee40 C.F.R. § 122.6.

3 Section 304(l), in pertinent part, provides:

(1) Not later than 2 years after February 4, 1987, each State shall
submit to the Administrator for review, approval and
implementation under this subsection --
* * *
(B) a list of all navigable waters in such State for which
the State does not expect the applicable standard under
section 1313 of this title will be achieved after the
requirements of sections 1311(b), 1316, and 1317(b) of
this title are met, due entirely or substantially to
discharges from point sources of any toxic pollutants
listed pursuant to section 1317(a) of this title;

(C) for each segment of the navigable waters included
on such lists, a determination of the specific point
sources discharging any such toxic pollutant which is
believed to be preventing or impairing such water
quality and the amount of each such toxic pollutant
discharged by each such source; and

(D) for each such segment, an individual control
strategy which the State determines will produce a
reduction in the discharge of toxic pollutants from point
sources identified by the State under this paragraph
through the establishment of

effluent limitations under section 1342 of this title and water quality standards under section

(continued...)
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of its plan to identify and control "toxic hot spot$S€e57 Fed. Reg. 33,051 (July

24, 1992). Section304(l) requiresStates to preparand submit for Agency
approval three lists of water segments meeting the criteria provided in that section
on or before February 4, 1989. At issue here is the list required by §304(1)(1)(B)
(hereinafter "B List"). The B List "consists only of waters that are not expected to
meet water quality standards, even after the application of the technology-based
limitations, due entirely or substantially to toxic pollution frpwint sources'

Natural Resources Defense Council v. EB2R5 F.2d 1314, 1319 (9th Cir. 1990).

* EPA has interpreted §304(1)(1)(B) as requiring a list of:

[A]ll waters which can nofsic] achieve or are not expected to achieve,
either the numeric or narrative water quality critefplicable to a
priority pollutant due entirely or substantially to discharfyes point
sources on or before February #989 after application of BAT,
pretreatment and new source performance standards.

54 Fed. Reg. 23,88Qune 2,1989). EPA has implemented this statutory
requirement "by relying on the priority pollutants encompassed by the term 'toxic
pollutants." Id. "Priority pollutants” are those listed in Appendix A to 40 C.F.R.
Part 423and are deriveffom the 65classes of compounds identified"tsic"

under CWA 8307(a)(1) and listed at 40 C.F.R. 8401.15. Copper and nickel, two
of the pollutants discharged by J&L, are listed as "priority pollutants,” and therefore
are "toxic pollutants."

For each water segment identified on a B List, the State is also required
to identify the specific point sources discharging priority pollutants believed to be
preventing or impairing water quality in that segment. C88Q4(1)(1)(C). In
addition, the State is required to submit for approval an ICS for each listed water
segment that will produce a reduction in the discharge of priority pollutants from
the identified point sources sufficient to meet water quality standards for the priority

3(...continued)
1313(c)(2)(B) of this title, which reduction is sufficient, in combination with existing controls on point
and nonpoint sources of pollution, to achieve the applicable water quality standard as soon as possible,
but not later than 3 years after the date of the establishment of such strategy.

4 The B List is "the narrowest of the three listslatural Resources Defense Council v. EBPRS
F.2d 1314, 1319 (9th Cir. 1990). The list required by 8304(1)(1)(A)(i) "includes most of the waters on
the B list plus waters expected not to meet water quality standards due to pollution attributable entirely
or almost entirely to toxic pollution fromonpointsources."Id. The list required by 8304(1)(1)(A)(ii)
is the broadest of the three, including "all the waters on the other two lists plus any waters which, after
the implementation of technology-based controls, are not expected to meet the water quality goals of
the [CWA]." Id.
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pollutants as soon as possible but not later than three years after the establishment
of the ICS. CWA 8304(I)(1)(D). EPA defines an ICS as:

[A] final NPDES permitwith supporting documentation
showing that effluent limitations are consistent with an approved
wasteload allocation, or other documentation which shows that
applicable wateqguality standards will be met not later than
three years after th@CS] is established. Where a State is
unable to issue a final permit on or before February 4, 1989, an
[ICS] may be a draft permit with an attached schedule (provided
the State meets the scheddite issuing the finalpermit)
indicating that the permit will be issued on or before February
4, 1990.

40 C.F.R. 8123.46(c). Under §304(l), EPA must approve or disapprove an ICS by
June 41989. CWA 8304(1)(2). If a Statéails to comply with 8304(l), or if the

EPA disapproves an ICS, EPA must impleng324(l) byJune 4, 1990. CWA
8304(1)(3), 40 C.F.R. 88123.46(f), 130.10(d)(9). CWA 8304(l) is not intended to
change any of the water quality-based limitations of the Clean Water Act, but only
to hasten their implementation with respect to toxic pollutants.

B. Factual Background

On May 27, 1988J&L applied to OEPAor a renewal of itdNPDES
permit, and OEPA issueddaaft permit on February 3989. Around the same
time, OEPA fulfilled its obligations under CWA8304(l)(1)(A) and (B) by
submitting to Region V lists of waters meeting the criteria detailed in that statute.
OEPA included the East Branch Nimishillen Creek on thésB and identified
J&L as a point source of toxic pollutants to that waterbody ugge#(l)(1)(C).
Seedract Sheet Accompanying February 3, 1989 Draft Permit, at 6. Consequently,
OEPA concluded that an ICS for J&L weejuired unde8304(I)(1)(D). The
February 3,1989draft permit, along with théact sheet andsk assessment that

5 Natural Resources Defense Counatl1319 ("The effect of the individual control strategy is
simply to expedite the imposition of water quality-based limitations on polluters' -- limitations which
otherwise would have been imposed when the polluters NPDES permits expitéstyaco Corp. v.

EPA 899 F.2d 1383, 1385 (4th Cir. 1990) ("Section 304(l) did not change the basic requirements of
the CWA; rather it simply

established a mandatory schedule for the completion of a toxic pollutant subset of the water quality-
related activities that the CWA already imposed.").
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accomnied it, comprised the ICS for J&L submitted to EPA for approval under
CWA 8304(1).

On April 27, 1989Region V submitted to OEPA its comments on the
draft permit® Region V stated that it would not object to the issuance of the permit
for J&L's facility, provided that certain changes were incorporated intdirtake
permit. Soon thereafter, Region V published in the Federal Register notice of its
intent to approve OEPA's decisions to include the East Branch Nimishillen Creek
on the B List and to identify J&L as f@oint source of toxic pollutants to that
waterbody under §304(1)(1)(C). In addition, the Federal Register notice provided
that the Region intended to approve the ICS submitted by OEPA for S&#54
Fed. Reg. 24,030 (June 5, 1989).

OEPA issued the NPDES permit for J&L on September 29, 1989, which
J&L appealed to the Ohio Environmental Board of Review. The permit failed to
include the changes raised in the Region's comments on the draft permit, and
therefore, on November 20, 1989, Region V formally objected to the State permit,
and assumed the authorityissue this NPDES permit under 40 C.F.R. §123.44.
® On September 5, 199€he Region published itinal approval of OEPA's
decisions to include the East Branch Nimishillen Creek on OhiblstBand to
identify J&L as a point source of toxic pollutants, namely copper and nickel, to that
waterbody under CWA 8304(1)(1)(Cpeeb5 Fed. Reg. 36,309 (Sept. 5, 1990).
10" Thus, the Region approved OEPA's determination that an ICS is required for

6 Seel etter from Kenneth A. Fenner, Chief, Water Quality Branch, U.S. EPA Region V, to John
Sadzewicz, Division of Water Pollution Control, Ohio EPA (Apr. 27, 1989).

7 SeeRequest for Evidentiary Hearing, at 4.

8 The Region states that "[a]pparently as the result of an oversight at [OEPA], some of the effluent
limits and monitoring conditions required by Region V did not get included in the final State permit.”
Response to Petition, at 3.

9 Seel etter from Charles H. Sutfin, Director, Water Division, U.S. EPA Region V, to Dr. Richard
Shank, Director, Ohio EPA (Nov. 20, 1989) ("With regard to J&L Specialty Products, Inc., * * *,
please be advised that since considerable time has elapsed without the draft permit's being revised as
necessary, authority to issue th[is] permit now lies with U.S. EPA."). Although the Region assumed
authority to issue this NPDES permit on November 20, 1989, the Region allowed OEPA until January
15, 1990, to reissue a permit addressing the Region's concerns. It appears that Ohio could not issue
such a permit because J&L filed an administrative appeal in Ohio challenging several conditions of the
permit issued by OEPASee Letter from John J. Morrison, Permits Section, Division of Water
Pollution Control, OEPA, to Jane DeRose, U.S. EPA, Region V (Mar. 16, 1990).

10 Initially, the Region proposed approval of OEPA's decision to include the East Branch
Nimishillen Creek on the B List, and to identify J&L as a point source under §304(1)(1)(C), because of
discharges of copper, nickel, zinc and chromium from two of J&L's outfadis54 Fed. Reg. 24,033

(continued...)
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J&L under CWAS8304(I)(1)(D). The Region, however, changed its mind about
approving the ICS submitted by OEPA for J&Id. The State's failure to include

in OEPA's final permit the conditions required by the Region, and a lack of action
in the State permitting proce8s created concern in the Region "that delays in the
permitting proceswere preventing implementation of the [ICS] for the J&L plant
required by Section 304(l)." Response to Petition, at 3. Therefore, on November
30, 1990, Region V assumed authority to issue an ICS for the J&L facility pursuant
to CWA 8304(1)(3) and 40 C.F.R. §123.46(f).

Pursuant to 40 C.F.R§122.21,J&L submitted anNPDES permit
application to Region V on November 20, 1990. Region V issued a draft NPDES
permit for J&L on February 4, 199% citing its authority to issue NPDES permits
under 40 C.F.R.123.44 and its authority to issue ICSs under 40 C.F.R. §123.46(-
f). * The Region has characterized this draft permit as thddC&.L. See
Response to Comments,2dt. J&L submitted extensive comments on the draft
permit,*® including comments on the Region's actions implementing CWA §304(l),
to which the Region responded on May 11, 1992, when it issued the final permit.

On Junel0, 1992 J&L requested an evidentiary hearing on numerous
conditions in the final permit. J&L requested an evidentiary hearing on the factual

10(...continued)
(June 5, 1989); Letter from Kenneth A. Fenner, Chief, Water Quality Branch, U.S. EPA, Region V to
M.A. Gipko, J&L Specialty Products Corp. at 1 (Jan. 11, 1990) ("Jan. 11, 1990 Letter"). In response
to comments submitted by J&L on the proposed approval, the Region deleted one outfall and two
chemicals (zinc and chromium) from its approv@éeJan. 11, 1990 Letter, at 1; 54 Fed. Reg. 36,311
(Sept. 5, 1990).

u Seenote 9;supra

12 Segl etter from Valdas V. Adamkus, Regional Administrator, U.S. EPA Region V, to Dr.

Richard Shank, Director, Ohio EPA (Nov. 30, 1990). This letter noted that on September 5, 1990, the
Region published in the Federal Register its disapproval of the ICSs submitted for J&L and two other
facilities in Ohio. The letter states that "[t]hrough

the authority provided by 40 C.F.R. 8123.46(f), U.S. EPA - Region V intends to issue an ICS for each

of the facilities listed above. Please be advised that the exclusive authority to issue these ICSs passes to
U.S. EPA - Region V effective on the date of this letter.”

18 Except for its more stringent effluent limitation for nickel, the draft permit was identical to one
prepared by OEPA and received by the Region in December 1990. There is nothing in the adminis-
trative record provided with this appeal explaining why in December 1990, after the Region assumed
exclusive authority to issue the NPDES permit and the ICS, OEPA prepared and submitted a draft
NPDES permit.

1 Seel etter from Dale Bryson, Director, Water Division, U.S. EPA, Region V, to M.A. Gipko,

J&L Specialty Products Corp. (Feb. 4, 1991).

15 Seel etter from M.A. Gipko, J&L Specialty Products Corp., to Denise Steurer, Permits Section,
Water Division, U.S. EPA Region V (Mar. 7, 1992).
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basis for the Region's decisiondapprove OEPA's determination that the East
Branch Nimishillen Creek was not expected to meet water quality standards on or
before February 4,989,due entirely or substantially to toxic pollutants, namely
copper and nickel, discharged by J&L, and therefore that an I@§uged for

J&L. J&L also sought a hearing on the Region's denial of J&dsiest for
variances from several of the permit's effluent limitations. In addition, J&L sought
a hearing on several alleged technical deficiencies in the permit requiring factual
adjudication!® Lastly, J&L raised legal issues to be adjudicated in conjunction
with the factual issues. Region V denied J&L's evidentiary hearing request on July
13, 1992, stating, without elaboration, that "the request does not set forth material
issues of fact relevant to tH&IPDES permit]for J&L Specialty Products,
Louisville, Ohio facility."*

This appeal followed. In its petition for review, J&sserts that the
Region erroneously denied J&L's evidentiary hearing request, which J&L contends
raised the following material issues of fact: 1) whether the Region had an adequate
factual basisfor requiring an ICSor J&L under CWAS8304(l); 2) whether the
technical feasibility and economic impact of the effluent limitationscéstain
pollutants justify variances from those limitations; and 3) whether the State of Ohio
certified or waived certification of the permit. In addition, J&L contends that each
of the issues identified in the "Technical Issues" portion ofrdtpuest for
evidentiaryhearing raised a material issue of fag&L alsoseeks review of the
legal issues raised in its evidentiary hearing request.

II. ANALYSIS
A. Standard of Review

Under the rules governing this proceeding, there is no review as a matter
of right from the denial of an evidentiary hearing request. Ordinarily, a petition for
review of a denial of an evidentiary hearing request is not granted unless the denial
of the request islearly erroneous or involves an exercise of discretion or policy
that is important and therefore should be reviewed. 40 C8ERL.91(a)in re
Town of Seabrook, N.HNPDES Appeal Nos. 93-2, 93-3, at 3 (EAB, Sept. 28,

16 Specifically, these alleged technical deficiencies pertained to limits for pH, biomonitoring,
limitations on nitrates/nitrites, limitations on total dissolved solids, limitations on cyanide, loading
limitations, alternative limitations on naphthalene, tetrachloroethylene and free cyanide, and monitoring
requirements for bis (2-ethylhexyl) phthalate.

17 seel etter from Dale S. Bryson, Director, Water Division, U.S. EPA Region V, to David W.
Burchmore, Squire, Sanders & Dempsey (July 13, 1992).
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1993). "The Agency®hgstanding policy ithat NPDES permits should be finally
adjudicated at the Regional level, and that the Board's power to ieHES
permit decisions should be exercisedy 'sparingly.” Id. (citing 44 Fed. Reg.
32,887 (June 7, 1979)). Theipener has théurden of demonstrating that review
should be grantedd.

Preliminarily, we note that there is some dispute between the parties as to
the proper standard of review in this matt@&L maintains that the Region "is
required to grant J&L's Hearing Request if any material issues of fact relating to the
issuance of the Final Permit are raised therein." Petition for Review, at 2. In other
words, J&L argues that under C.F.R. §124.91, the Board should determine merely
whether J&L's evidentiary hearing request set forth a material issue of fact relevant
to the issuance of the permit as required by 40 C.F.R. §124.75, and thus whether
the Region clearlerred in concluding that the requésd not set forth such an
issue. The Region, however, argues that under 40 C.F.R. §124.91, "the question
becomes, not whether there were disputed issues of fact, but whether the Region's
resolution of such facts and application of those facts to the law was ‘clearly
erroneous." Response to Petition, at 5. In other words, the Region contends that
review of its denial of an evidentiary hearing request that sets forth a material issue
of fact in accordance with 40 C.F.BL24.75 is appropriatenly if the Region
clearly erred imesolvingsuch issues.

We disagree with the Region's interpretation of §124.91, which misstates
the role of evidentiary hearings and is not supported by previous Agency decisions.
Evidentiary hearings are intended to allow a neutral decisionmaker to resolve
contested issues dhct material to thepermit decision. Under 40 C.F.R.
8§124.75(a)(1), a Regional Administrator must grant an evidentiary hearing request
that "sets forth material issuesfatt relevant to the issuance of the permit." We
have interpreted this regulation as requiring a Regional Administrator to grant an
evidentiary hearing request that sets forth 1) a question of material fact, that is, one
that might affect theutcome of the proceeding, 2) as to which there is a genuine
issue or dispute between the partissre Mayaguez Regional Sewage Treatment
Plant, NPDES Appeal N92-23, at 12-13EAB, Aug. 23, 1993). Under 40
C.F.R. 8124.75(a)(1), aissue exists if there is sufficient evidence in the
administrative recort! that would reasonably support a finding by a preponderance

18 Except as limited by 40 C.F.R. §124.76, relating to proceedings where the public comment
period was reopened pursuant to 40 C.F.R. 8124.14(a), a party requesting an evidentiary hearing can
provide data supporting his factual claims either during the public comment period on the draft permit,
or with the evidentiary hearing request.re Boise Cascade CorfNPDES Appeal No. 91-20, at 10

(continued...)
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of the evidence foeither party. Mayaguezat 13. Insuch circumstances, a
presiding officer is needed to resolve the dispigsdes of fact. Accordingly,

under the cleaerror standard of 40 C.F.R. §124.91, the Agency has consistently
remanded denials of evidentiary hearing requests that set forth such alfissue. ~ The
Region fails to cite, nor are we awasg any authority for denying such an
evidentiary hearing request on the ground that the although there was a material
issue in dispute, petitioner failed to demonstrate that the Region's position on the
factual issue in dispute was clearly erroneous. Indeed, accepting the Region's
position would, in effectiewrite the regulation requiring evidentiary hearings to
resolve such disputes. Therefore, our assessment of whether a Region clearly erred
in denying an evidentiarjlearing request is limited to determining whether the
request sets forth an issue of fact material to the permit decision, and if so, whether
the record evidence on that issue would reasonsigbport afinding by a
preponderance of the evidence for either party. Unless a Region's position in the
factual dispute is supported by an overwhelming amount of evidence in the admin-
istrative record such that a reasonable decisionmaker could not resolve the issue in
favor of the party requesting an evidentiary hearihg, we will not be concerned
with the Region's resolution of such an issue, a matter to be decided in the first
instance in an evidentiary hearing.

18(...continued)
(EAB, Jan. 15, 1993).

1% E.g, In re Rubicon Ing.NPDES Appeal No. 85-10, at 9 (CJO, May 9, 1988) (remand
order noted that full evidentiary hearing not required "when there are no disputed facts");
Georgia-Pacific Corp.NPDES Appeal No. 84-2, at 3 n.4 (CJO, Apr. 29, 1985) (this remand order
"does not consider the merits of [petitioner's objections]; the only decision made today is that
[petitioner] has raised a factual issue which may be aired in an evidentiary heas@egl§oIn re
Miami-Dade Water and Sewer Authority DepPDES Appeal No. 91-14 (EAB, July 27, 1992)
(remand for evidentiary hearing to be held)re Champion International CorpNPDES Appeal No.

85-3 (JO, June 2, 1986) (samie)re Great Lakes Chemical CorpNPDES Appeal No. 84-8 (CJO,

Sept. 3, 1985) (samelf. In re Blytheville Sewer CommissjddPDES Appeal No. 85-21, at 1 (JO,

Aug. 1, 1986) (remand denied, noting that "[a] hearing must be conducted on the terms of the permit
only where there is a dispute about relevant fadts'fle City of Fayetteville, ArkNPDES Appeal

No. 86-1, at 6 (JO, May 23, 1986) (evidentiary hearing request properly denied where "no real factual
dispute exists about the question").

20 |n such circumstances, the Region would not clearly err in denying the evidentiary hearing
request because there would be no genuine issue as defined Mayaguez Regional Sewage
Treatment PlantNPDES Appeal No. 92-23 (EAB, Aug. 23, 1993), to warrant a hearing.
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B. Section 304(l) Decision

Under the statutory scheme detailed above, an ICS is requisetbr
those point sources identified undeWA 8§304(1)(1)(C) because odtheir
discharges of toxic pollutants into water segments on thestBthat is, water
segments that are not expected to meet the applicable water quality standards for
such toxic pollutants before February 4, 1989, due entirely or substantially to point
source discharges. Here, the Region approved OEPA's conclusion that the East
Branch Nimishillen Creek belonged on Ohio's B List because it was not expected
to meet Ohio's water qualigstandards for copper and nickel on or before February
4, 1989,due entirely or substantially to point source discharges. In addition, the
Region approved OEPA's identification J&L under8304(1)(1)(C) as goint
source of the copper and nickel impairing the East Branch Nimishillen Ceeek.
55 Fed. Reg. 36,309 (Sept. 5, 1990). By approving the OEPA's listing decisions,
the Region also approved OEPA's conclusion under 8§304(1)(1)(D) that an ICS is
requiredfor J&L. Thus, underlying the Region's approval of the need for an ICS
in this case is the factual conclusion that the East Branch Nimishillen Creek was not
expected to meet the water quality standéwdsopperand nickel on or before
February 4, 1989, due entirely or substantially to J&L's discharges of copper and
nickel.

J&L disagreed with the Region's conclusion, and sought an evidentiary
hearing on the factual question of whether the East Branch Nimishillen Creek was
not expected to meet water quality standdmdsopperand nickel on or before
February 4, 1989, due entirely or substantially to discharges of copper and nickel
by J&L. The Region denied J&L's evidentiary hearing request, and J&L now seeks
review of this denial.

In this appeal, J&L contends that its evidentiary hearing request raised a
material question of facpertaining to the Region's approval of OEPA's
determination that an ICS is required for J&L; specifically, J&L contends that the
Region's approval of OEPA's listing decisions was withdattalbasis. J&L
also seeks review of numerous legal issues pertaining to the procedures used to
implement 8304(l) in this case. In sum, J&L contends that the alleged factual and
legal deficiencies invalidate the Region's approval of OERBGA(]) listing
decisions. J&lasserts that as a result of these erroneous listing decisions it has
been harmed, complaining that "[the ultimate result of [the East Branch
Nimishillen Creek's] inclusion on the&ion 304(l) [B] list is that J&L was placed
in a category of toxic pollution sources * * * upon which are impcssghrate,
tighter deadlines than the rest of the regulated community.” Comments, at 72. The
permit at issue in this appeal requires J&L to achieve compliance with the effluent
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limitation for nickel on the effective date of the permit, and for copper on February
5, 1994, three years from the date of the draft pethit.

J&L contends that it is entitled to administrative review of 30d(l)
listing decisions in the context of the challenge to its NPDES permit. Relying upon
55 Fed. Reg26,202(June 27,1990),J&L asserts thatthe decision tdist a
waterbody, the decision to list a facility, and the decision to issue an ICS are only
appealable when the ICS is issued." Comments9afThe Federal Register
Notice relied upon by&L is entitled "Notice of final agency interpretation," and
is intended "to clarify when EPA believes that decisions made by it under section
304(l) ofthe CWAarefinal agency actions fguurposes ofudicial review." 55
Fed. Reg. at 26,20@mphasis added). The Federal Register Notice does not
explicitly discussadministrativereview of Agency actions implementing §304(l).
Nevertheless, in light of the Federal Register Notice, J&L apparently believes that
these NPDES permit proceedings #ne appropriateforum for challenging
Regional actions implementir§B04(l), and, consequently, that such Regional
actions are subject to administrative review in connection withipaeal of an
NPDES permit determination implementing the ICS requirement of §304(1).

The Region does not explicitly question whether J&L is entitled to
administrative review of the Region's approval of OEPA's listing decisions.
Instead, the Region merely notes that "a Se@&®#() listing decision becomes
subject to judicial review in federal court upon final Agency action 'promulgating'
the ICS." Response to Petition, at 15. The Region asserts that this NPDES permit
is the ICS for J&L.Id.

Considering the process and timeframes contemplated in CWA 8304(]),
the discussion as to the reviewability of listing decisions in the Federal Register
Notice, and the facts and circumstances of this case as it currently stands before us,
we have concluded that the question of administrative reviewability of the Region's
8304(l) listing decisions presents important legal aoticy considerations that
warrant review by this Board. Although not explicitly raised byphsies, the
Board believes it necessary and appropriate to examine this issue since it relates to
the jurisdiction of the Board to consider the factual and legal issues raised on
appeal.

2 Although J&L does not specifically refer to any particular deadlines in the NPDES permit,

J&L does contend that the three-year compliance period authorized by §304(l)(1)(D) does not
commence upon the issuance of the draft permit, as the Region maintains, but upon the effective date of
the NPDES permit serving as the ICSeeComments, at 72.
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Further briefing on this issue would assist the Board in considering this
jurisdictional question, and subsequently those issues raised by J&L's petition for
review of the legal and factual determinations made by the Region in implementing
8304(l) in this case. Thus, the Board hereby grants review and directs the parties
to file supplemental briefs addressing the following questions:

(1) Are the listing decisions made by Region V in this case
subject to administrative, as opposed to judicial review? If so,
when and in what forum should administrative review occur?

(2) If listing decisions are subject to administrative review,
under vhat circumstances, #ny, can a listing decision be
reviewed apart from any challenge to an ICS decision, that is, an
NPDES permit decision implementing 8304(1)? When
challenging a listing decision, is it necessary to demonstrate that
a permit condition would have bediiferent had the listing
decision not been made as it was?

In accordance with 40 C.F.B124.91(g)J&L, as the petitioner in this
matter, shall file its supplemental brief within 21 days from this order. The Region
shall file its supplemental brief within 2iays ofservice of J&L's supplemental
brief. Should it choose to file one, J&L's supplemental reply brief will be due 14
days from service of the Region's supplemental brief.
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C. Variance Issue

The NPDES permitssued to J&Lestablisheffluent limitations for
discharges ofnter alia, total dissolved solids ("TDS"), cyanide, and nitrite/nitrate
from Outfall 003.SeePermit Part .C.1. As explained in the fact sheet accompany-
ing the draft permit, these effluent limitations are based on the wasteload allocations
("WLAs") for point sources on the Nimishillen Creek Basin prepared by OEPA in
1990. SeeFact Sheet, at > WLAs are requiredor "water quality limited
segments," that is, water segments that, due to multiple dischargers, do not meet
applicable water quality standards afterapplication of technology-based effluent
limitations. CWAS8303(d); 40C.F.R.8130.2(j). AWLA is "[t]he portion of a
receiving water's loading capacity that is allocated to one of its existing or future
point sources of pollution." 40 C.F.B130.2(h). Théloading capacity" is "the
greatest amount tading that a water can receive without violating water quality
standards." 40 C.F.R. §130.2(f). Thus, when technology-based effluent limitations
are insufficient to achieve compliance with water quality standards, such that water-
quality based effluent limitations are required under CWA
8301(b)((C), it is appropriate tok to aWLA to determine an appropriate
water-quality based effluent limitatioff.

The finalpermit also provides that at each outfall, pH shall not be less
than 6.5 S.U. (standard units) nor greater ®hanS.U. SeePermit Parts .A.3,
B.2,C.2, D.2 and E.3. The Region explained that these limitations are required by
the Ohio water quality standards, whigquire that pH in the East Branch
Nimishillen Creek be in the range of 6.5 to 9.0 S.U. at all tin®=eResponse to
Comments, at 2; Fact Sheet, at 8-10. In addif@permit contains whole effluent
toxicity ("WET") requirementdor Outfall 003; beginning 56 months from the
effective date of the permit, the permit allolv® acute toxicity units and 1.5
chronic toxicity units. SeePermit Part 1.D.1. According to the Region, these

22 The Fact Sheet also indicates that the effluent limitations for TDS are based upon best
professional judgment ("BPJ"BeeFact Sheet, at 7. No explanation is provided for this discrepancy.
Our review of the record indicates that the language of the Fact Sheet referencing BPJ repeats verbatim
the rationale for the TDS effluent limitations in the draft permit issued by OEPA in February, 1989.
SeeFact Sheet Accompanying February 3, 1989 Draft Permit, at 7. When OEPA issued the draft
permit, however, the WLA for J&L did not include TDSeeOEPA WLA Report, 1988. TDS was
not added to J&L's WLA until 1998eeOEPA WLA Report, September 1990, and it is the 1990
WLA that provides the basis for the TDS effluent limitations in the final permit.

= Under 40 C.F.R. §122.44(d)(1)(vii), water quality-based effluent limitations must be
consistent with duly promulgated WLAs. Therefore, if the record indicates that an effluent limitation is
derived from a WLA, it represents the Region's determination that a water-quality based effluent
limitation for that pollutant is required under §301(b)(1)(C).
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numerical limitations are imposed because a 1988 toxicity test showed that effluent
from Outfall 003 violated the WET limits of Ohio's water quality standar8ge
Response to Comments, at 4; Fact Sheet, at 8. In other words, the Region
determined that the WET effluent limitatioase necessarfpr compliance with
Ohio's water quality standards.

These same effluent limitations were in the draft permit. In its
comments on the draft permit, J&L contended that it is entitled to variances from
these limitations undeZWA §302(b)(2)(A) and (B), 33 U.S.C. §1312(b)(2)(A)
and (B).>* SeeComments, a-10. Specifically, for each of thabove-detailed
effluent limitations, J&Lprovided a factual basis for its position that it is entitled
to variances undehe standards of §302(b)(2)(A) and (EeeComments, at 11,

28, 29, 39, 46.

The Region denied J&L's requdstr variancesfrom theseeffluent
limitations on the ground th&302(b)authorizes variancesnly from effluent
limitations promulgated und&302(a). According to the Region, none of the
effluent limitations at issue were promulgated pursuaB8@2(a);instead, they
were established under
§301(b)(1)(C), which requires effluent limitations necessary to assure compliance
with approved State wateuality standardsSeeResponse to Comments, at 1.
Therefore, the Region reason8802(b)does not authorize consideration of the
variances requested BgL. Id. The Region also noted that it is not authorized
under the CWA to modify effluetimitations necessary to meet State water quality
standards included in a permit pursuant to 8301, and that any such variance must
first be granted by the State, whiofay then provide caustr modifying the
permit. SeeResponse to Comments, at 3, 7, 8, 10, 13.

J&L requested an evidentiary hearing on the denial okfsiest for
variances, arguing that tleéfluent limitationswere promulgated und&302(a)
because they were promulgated as part é€&pursuant to §304(I)SeeRequest

24 section 302(b)(2)(A) provides, in part, that "[tjhe Administrator, with the concurrence of the
State, may issue a permit which modifies the effluent limitations required by subsection (a) of this
section for pollutants other than toxic pollutants if the applicant demonstrates * * * [that] there is no
reasonable relationship between the economic and social costs and benefits to be obtained * * * from
achieving such limitation." This provision, by its express terms, does not apply to toxic pollutants.
Section 302(b)(2)(B) authorizes the Administrator to issue a permit, with the concurrence of the State,
that modifies effluent limitations required by §302(a) for toxic pollutants if the applicant demonstrates
that "such modified requirements (1) will represent the maximum degree of control within the economic
capability of the * * * source, and (ii) will result in reasonable further progress beyond the requirements
of [technology-based effluent limitations] toward the requirements of [8302(a)]."
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for Evidentiary Hearing, at 6. J&telied upon that portion @302(a)which
provides that effluent limitations shall lestablished to assure attainment of the
water quality goals stated in 8302(a) whenever, "as identified under [§304(])]," a
point source's discharges interfere with such god&l also argued that it
requested variances und&08(b) based on the maximum use of technology within
J&L's economic capability, and that variances based upon these factors are also
authorized unde§301(c). Lastly, J&L argued that Ohio water quality standards
require, prior to imposing water quality-basetfluent limitations, that the
permittingauthority consider the social and economic impact of the limitation. In
sum, J&L's request for an evidentiary hearing on this issue advanced several legal
theoriesJ&L contends entitle it to a hearing on the technical and economic feasi-
bility of the effluent limitations foflTDS, cyanide, nitrite/nitrate, pH, and WET
contained in the permit.

The Region summarily denied J&L's evidentiary hearegest on the
ground that idid not set forth material issuesfatt relevant to theermit. On
appeal, J&L asserts that its evidentiary hearing request should not have been denied
because it raised tliactual issue of the technical feasibility and economic reason-
ableness of the effluent limitations, and that the Region improperly failed to make
such factual determinations in establishing éffeient limitations andlenying
J&L's variance requesSeePetition for Review, at 2-3.

The economic reasonableness and technological feasibilefflaént
limitations are factual inquiries, on whicl&L contends it is entitled to an
evidentiary hearing. Whether J&L's request for an evidentiary hearing was errone-
ously denied depends upon whether the facts are matieried. Boise Cascade
Corp., NPDES Appeal No. 91-20, at 6 (EAB, Jan. 15, 1993). The facts alleged by
J&L are material only if they would affect the outcome of the proceétling that is,
only if the Region is authorized under the CWA to grant variafroes the
contested effluent limitations. We conclude that the Region is not so authorized,
and therefore the facts are not material and the Region did not erroneously deny
J&L's evidentiary hearing request on this issue.

CWA 8301(b)(1)(C) requires that discharges subject to NPDES permits
meet effluent limitations necessary itwsure compliance with water quality
standards promulgated by a State and approved by EBée 40 C.F.R.
8§12244(d)(1)(i). There is ndoubt that the contested effluent limitations were

% Mayaguezat 12 ("A factual dispute is material where, under the governing law, it might

affect the outcome of the proceeding.").
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imposed under this authority. As explainbdwe, the record for this permit clearly
indicates that each of the effluent limitations for which J&L seeks a variance was
included in the permit so that the discharge would achieve compliance with Ohio's
water quality stndards. Because the contested effluent limitations are included in
the permit pursuant to §301(b)(1)(C), mariancefrom these limitations is
available under the provisions of the CWh re Goodyear Aerospace Coyp.
NPDES Appeal No87-1, at 3 (CJO, Sept. 26989) ("EPA has steadfastly
construed the [CWA] as barringfibm relaxing ormodifying such limitations
[required by §301(b)(1)(C)] in a way that would undermine strict compliance with
a state's water quality st@ards."). Such a variance could, by allowing an increase
in the amount of pollutants discharged, produce a violati@pplficable water
quality standardg®  leffect, such variances would amount to an amendment of a
State water quality standard, which should be matlesifirst instance by the State.

" Therefore, as the Region points out, J&L should address its request for variances
to OEPA. If the variances are grantd@&l maythen seek a modification of its
NPDES permit under 40 C.F.R. §122.62(a){B).

% For example, a variance from the effluent limitations implementing the WLAs for TDS,

cyanide, and nitrite/nitrate for J&L would increase the amount of those pollutants in J&L's discharge,
possibly causing the loading capacity of the receiving waters to exceed the water quality standards for
those pollutants.

z Consequently, we reject J&L's argument that the Region was required to consider the
technological and economic feasibility of these effluent limitations because the Ohio water quality
standards authorize variances based on these factors. Under 8303 of the CWA, promulgation of water
quality standards, including procedures for implementation, is left to the States subject to EPA
approval. See40 C.F.R. Part 131. We agree with the
Region's statement that "[a]pproval of the procedures by which a State may grant variances from its
water quality standards does not, however, bind U.S. EPA to implement those procedures or * * * grant
or approve water quality variances which the State has not had the opportunity to consider or has
denied." SeeResponse to Petition, at 10. The fact that Ohio water quality standards may allow
variances from effluent limitations in light of technical and economic factors, and the existence of State
procedures for considering such variance requests, does not imply, as J&L suggests, that the Region has
the authority to undermine the State's water quality standards by considering a variance request that the
State has not yet considered. Nor does it imply that the State would have granted J&L's variance
requests in this case. Indeed, the effluent limitations for which J&L seeks variances, like other effluent
limitations challenged here by J&L, are the same as those contained in the permit prepared by OEPA
and received by the Region in December 198€er{ote 13suprg), thus suggesting that Ohio would
not have granted the requested variances.

2 38l is currently using this procedure, asking Region V to modify the nitrate/nitrite effluent
limitations challenged in this proceeding based on a change in Ohio's use designation, a component of
the water quality standard, for Nimishillen Cre&eeReply, at 6.
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We reject J&L's contention that the Region is authorized under CWA
§301(c)® toconsider J&L's requested variances. Sec80a(c) authorizes
variances from technology-based effluent lirias. Because J&L seeks variances
from water quality-based effluent limitations, 8301(c) is not applicable here.

We alsofind no merit to J&L's contention theg302(b)authorizes a
variance from the contested water qualitgdzheffluent limitations in this case. By
its terms,8302(b)authorizes varianceasnly for effluentlimitations established
under 802(a). In essence, J&L argues that because this NPDES permit is also an
ICS required by 8304(l), the effluent limitations were promulgated under §302(a),
which authorizes water quality-based effluent limitations whenever "as identified
under section [304(1)]" discharges are interfering with the attainment of the goals
stated in §302(a). We disagree with J&L's interpretation of §302(a).

Section 302(a) provides:

Whenever, in the judgmenttbfe Administrator, or as identified
under sectiond04(1)] of this title, discharges of pollutants from

a point source or group of point sources, with the application of
effluent limitationsrequired under sectidi301(b)(2)] of this

title [best available technology ("BAT")], would interfere with
the attainment or maintenance of that water quality in a specific
portion of the navigable waters which shall assure protection of
public health, public water supplies, agricultural and industrial
uses, and the protection and propagation of a balanced
population of shellfish, fish and wildlife, and allow recreational
activities inand on the water, effluent limitations * * * for such
point source or sources shall be established which can
reasonably be expected to contribute to the attainment or
maintenance of such water quality.

% Section 301(c) provides:

The Administrator may modify the requirements of subsec-
tion(b)(2)(A) of this section * * * upon a showing * * * that such
modified requirements (1) will represent the maximum use of
technology within the economic capability of the owner or
operator; and (2) will result in reasonable further progress toward
the elimination of the discharge of pollutants.

Subsection (b)(2)(A) of section 301 requires the application of best available technology.
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The "as identified under section [304()]" language relied upon by J&L was added
to §302(a) bythe 1987 amendments to the Clean Water Act. Prior to those
amendments, the Agency interpreted §302(a) as having very limited applicability:

Its practical value is limited since its basic purpose -- ensuring
compliance with the water quality goals of the Act, principally
the "fishable, swimmable" goals -- is most readily facilitated
through application of state water quality standards, either
directly by the states or indirectly by EPA pursuant to
§301(B(1)(C), aswas done in this case. * * * As stated by
EPA's General Counsel, "sectio®82 and301(b)(1)(C) can
easily bereconciled if sectior302 isrecognized as simply an
alternativeway toimprove water qualityapplicable to those
situations where technologpased standards are inadequate and
no water quality standardse in place callindor ‘fishable,
swimmable' water." Memorandufmom Robert M. Perry,
General Counsel, to John E. Daniel, ChiefStdff, entitled
"Interpretation of Section 301(b)(1)(C) of the Clean Water Act"
(Feb. 23, 1982).

Goodyear Aerospace Corjat 4 n.2. Thus, §8301(b)(1)(C) and 302(a) are similar

in that they both require water quality-basdtiuent limitations when BAT is
insufficient to attain a desired end. Howewvtliey are very different in that
§301(b)(1)(C) requirethe effluent limitation to implement State water quality
standard, and 8302(a) requires the effluent limitation to implement stated goals of
the CWA when both the technology-based limitations and State water quality
process have failed to achieve those goals. Water quality-based effluent limitations
established unde§301(b)(1)(C) areot the same as those promulgated under
8302(a). Goodyear Aerospace Corpupra(hearing provision of 8302(a) is not
applicable toeffluent limitationsrequired by §301(b)(1)(C))in re Travenol
Laboratories, Inc. NPDES Appeal No. 87-7 (CJO, Apr. 2, 1990) (same).

The 1987 amendments do metuire a change in this interpretation of
§302(a). The legislative history of the amendments makes clearetreat as
amended302(a) applies only when compliance with effluent limitations required
by §3016€)(1)(C) (the State water quality standgmbcess) isot achieving the
CWA's stated water quality goals. As stated me@ortaccompanying an early
version of the amendments:

Ordinarily, State water quality standards established or revised

under ®ction 303 designate the uses specified in section

101(a)(2) ofthe Act, and if implemented through adequate
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criteria, wasteload allocations, areffluent limitations in
permits, will protect this level of water quality addressed by
section 302(a).The Administrator is to use the authority of
section 302(a), however, where compliance with the best avail-
able technology requirements or the State water quality
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standards process amet attaining this level of water quality,
due to point sources.

Sen. Rep. No. 98-233, 98th Cong., 1st Sess., Sept. 21, 1983, p. 19.

Moreover, the legislative history reveals that as originatlyposed,
§302(a)'sreference t®304(l) was intended to allow effluent limitations to be
promulgated undeB302(a)for water segments identified under a provision
currently contained i8304(1)(1)(A)(ii), requiring states tentify waterbodies
where technology-based effluent limitets will not achieve the water quality goals
stated in 8302(a)SeeConference Report, H.R. Rep. No. 99-1004, 99th Cong., 2d
Sess., Oct. 15,986, p.126%° Section304(1)(1)(A)(ii) was not thebasisfor the
placement of the East Branch Nimishillen Creek on Ohio's §304(f}list. ~ There-
fore, weare not persuaded that the referenc8304(l) in 8302(a) alters the
distinctions between the authorities grante@8§2(a)and§301(b)(1)(C). We
conclude that effluent limitations established under §301(b)(1)(C) do not become
effluent limitationsestablished undé€i302(a)merelybecause¢heyare part of an
ICS required by 8304(l). Accordingly, because §302(b) authorizes a variance only
from effluent limitations established under 8302(a), and the effluent limitations at
issue here were established un8801(b)(1)(C), weconclude that J&L is not
entitled to a variance und8802(b). Because the Region has no authority to grant
a variance from the effluent limitations at issue, the facts alleged by J&L (technical
feasibility and economigeasonableness of the contestéftlient limitations) are
not material to this permit, and the Region therefore properly denied the evidentiary
hearing request on this issue.

D. State Certification

In its petition for review, J&L contends thitst evidentiary hearing request
raised the material factual question of whether State certification or a waiver thereof
existed prior to the issuance of tfigal permit. SeePetition for Review, at 4.
Under CWAS8401(a), 33 U.S.C. 81341(a), an NPDES pemaitnot be issued
until the State certifies, or waives its rightcertify, that the permitted discharge
will comply with, inter alia, all applicable State water quality standarfieealso
40 C.F.R. 8124.55. The procedures for obtaining a State certification are set forth

%0 The provision currently contained in CWA §304(1)(1)(A)(ii) was originally proposed as

"§305(c)(1)(B)." The report accompanying the final legislation maintained a reference to
§305(c)(1)(B), even though the section numbers changed.

31 The East Branch Nimishillen Creek was on Ohio's §304(1) list pursuant to §304(1)(SE8).
55 Fed. Reg. 36,309 (Sept. 5, 1990).
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in 40 C.F.R. 8124.53(c), which provides that if a certification has not been received
at the time the draft permit gepared, as in this cagbhe Region shall send the
State a copy of the draft permit, a statement that the permit cannot be issued until
the State grants or denies certification under 40 C§L.R4.55,and a statement

that the State will be deemed to have waived its right to certify unless the right is
exercised within a specified reasonable time period of no more than sixty days from
the date the draft permit is mailed.

We conclude that J&L has not met its burden of demonstrating a genuine
issue as to this material fact. It has been held that "[tlhe existence of such a
certification is a matter of fachppropriately established by presentation of
appropriatedocumentary evidence in a fact-finding hearing." Decision of the
General Counsel No. 13 (May 11975) ¢itedin E. |. DuPont de Nemours & Go
NPDES Appeal No. 78-2 (JO, Mar. 16, 1978)). Here, however, J&L's evidentiary
hearing request does not allegygy specific facts supporting its claim that the
required certification or waiver was not obtain®d. The evidentiary hearing request
merely concludes that "U.S. EPA is without authority to issue this permit, because
the State of Ohio has neither granted nor waived certification as required by CWA
8401(a)(1)." Requesfor Evidentiary Hearing, 84. Inmaking this statement,
J&L seems to ignore the fact that certification could have been deemed waived by
the expiration of the time period allowed for certification, without the State either
granting or specifically waiving certification. In any event, this bald assertion alone
does not demonstrate an issue of fact that should be resolved through an evidentiary
hearing. SeeTown of Seabroglat 5 n.3. In this case, the fact sheet accompanying
the draft permit provided:

[T]his permit cannot be issued or denied by the U.S. EPA until
Ohio EPA has granted or denied certification under 40 C.F.R.
§124.55, omwaived its right to certify. The OhiBPA will be
deemed to have waived its right to certifiyless that right is
exercised withinthirty (30) days from thedate this draft is
mailed to Ohio EPA, unless the U.S. EPA finds circumstances
requiring a longer period.

Fact Sheet, at 2. The final permit was issued on May 11, 1992, more than ninety
days after the draft permit was publicly noted, and there is nothing iedbed

%2 J8L's petition for review asserts that the factual issue pertaining to the existence of the State
certification was raised on page 4 of its evidentiary hearing request, but that page alleges facts
occurring between October 27, 1989, and December 18, 1990, well before the draft permit was issued
and sent to OEPA for review on February 4, 1991.
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provided in this appeal that shows Ohio attemptéiile@ certification in that
period. These facts support the Region's conclusion that Ohio waived its right to
certify the draft permit in this cas8eeResponse to Petition, at 18. J&L has failed

to allege any facts that would refute these facts, and thereby has failed to show that
there is a genuine issue as to whether Ohio either certified or waived its right to
certify the permit in this case. Accordingly, the Region did not clearlyn
denying the evidentiary hearing request on this ground.

J&L also seeks review of a legal issue raised in its evidentiary hearing
request pertaining to the certification requirement. J&L's evidentiary hearing
request contends that "Region V's procedure of seeking state certification simulta-
neously withseeking J&L's comments was contrary to the requirements of 40
C.F.R. 8124 [sichnd deprived&L of its rights under federal and state law."
Requesfor Evidentiary Hearing, €84. J&L contends that State is required to
certify, or waive certification of, a draft permit prior to the public notice of the draft
permit so that the draft permit can, if necessary, be revised to meet State
requirements, and so that the public can be informed of those State requirements
before it comments on the draft pern8eeComments, at 79. In other words, J&L
claims that forpublic comment on the draft permit to beeaningful, the draft
permit must reflect either a previous State certification or a waiver thereof.
According to J&L:

Federal regulations state that fh@per sequenc®r seeking
state certification und&ection 401 of the CWA and comments
on a publicly-noticed Draft Permit consist of: (1) the issuance of
a Draft Permit to the stat€?) the receipt of certification or
waiver, (3)revision of the Draft Permit to reflect state certif-
ication, and (4) public notice of the Draft Permit, as so revised.
Seed0 C.F.R. §124.6(d)(4)(v) (draft permit includes conditions
certified by a State agency)24.53(b)(permit applications
without state certificatioshall be forwarded to the State agency
for certification), 124.53(c) (procedure where a certification has
not been received (as it should haveji®/time the draft permit

is prepared by U.S. EPA), 124.53(e)(R)ocedure where the
State certifies a draft permit insteaf] aspreferred, a permit
application).

Comments, at 79.

While the applicable regulationsould allow for theprocess J&L
proposes, theylso expressly contemplate the action taken here. As J&L
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recognizes, 40 C.F.R. §8124.53(c) and (e) specifically allow the State to provide
its certification after a draft permit has bgmepared. Draft permitswust be
subject to public notice under 40 C.F§124.10,and there is nothing in that
section that requires the public notice to follow the State certification process, as
J&L contends. When these regulations are read tog#tleggllow theprocess

used by the Region in this case, that is, the process of simultaneously seeking State
certification and public comment. Because the process employed by the Region in
this case comports with the applicable regulatiths, J&L has failed to demonstrate
that review of this legal issue is warranted under 40 C.F.R. §124.91.

E. "Technical Issues"

J&L's petition for reviewasserts that th&entirety of Partlll of J&L's
[evidentiary hearingrequest], entitled 'Technical Issues Requiring Factual
Determination' * * * involves material factual issues," and therefore the Region
erroneously denied J&L's hearing request. PetftoiReview, at 4.Each issue
raised in the "Technical Issues" portion of J&L's evidentiary heaeggest is
discussed below.

1. Limits for pH

As noted above, the effluent limitations in J&L's permit allow a maximum
pH of 9.0 S.U. According to the Region, the 9.0 effluent limitation is mandated by
Ohio's water quality standarder the East Branch Nimishillen CreekSee
Response to Comments, at 2; Fact Sheet, at 8-10. In the "Technical Issues" portion
of its evidentiary hearing request, J&L challenges the pH effluent limitation. J&L
argues that it should be allowed a maximum of 10.0, not 9.0, for pH. To support
its claim that it is entitled to an effluent limitation for pH more lenient than that
allowed by the State water quality standa®l, provides evidence that the
technological problems with achieving tBe0 effluent limitation exceed its
benefits,* and that the pH of the receiving water downstfezm J&L is not
appreciably affected by J&L's discharggeeComments, at 11-13.

% The validity of applicable regulations cannot be challenged in these proceddewsgia
Pacific Corp, at 2-3. Seealsoln re Ford Motor CompanyRCRA Appeal No. 90-9, at 8 n.2 (Admin.
Oct. 2, 1991) ("Section 124.19, which governs this appeal [and is similar to 840 C.F.R. §124.91] is not
intended to provide a forum for entertaining challenges to the validity of the applicable regulations.").

s4 Specifically, J&L claims that it is currently achieving the lowest pH that it can, which is 9.4,
while controlling the metals in its discharge. According to J&L, in order to lower its pH below 9.4, it
would have to increase the metals in its discharge, or the amount of TDS. J&L contends that an
increase in these other pollutants is a "social cost" that exceeds the benefits to be obtained from the
permit's effluent limitation for pHSeeComments, at 11-14.
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With respect to the effluent limitation faH, the "Technical Issues"
portion of J&L's evidentiary hearing request merely provides the factual data J&L
contends justify an effluent limitatiamore relaxed than that required under the
State water quality standards. In other wodd4d, contends thabased on these
facts, it is entitled to a vamce from the State water quality standards for pH in the
East Branch Nimishillen Creek. We have already rejected J&L's claim that the
Region is legally authorized to considereuestfor a variancefrom the pH
effluent limitation in this case, which was imposed under C§881(b)(1)(C).
Any variance from such an effluent limitation, which in essence is a variance from
a State water quality standard, should be granted in the first instance by the State.
Becausel&L is not legally entitled to Regional consideration of its variance
request, the facts alleged by J&L gapport its request aret material to this
permit determination and do not warrant an evidentiary hedring.

2. WET Effluent Limitations and Biomonitoring Provisions

As mentioned above, the permit contains limitations on the amount of
whole effluent toxicity, or WETattributable to the dischardem Outfall 003.
Whole effluent toxicity "means theggregate toxic effect of an effluent measured
directly by a toxicity test." 40 C.F.R. §122.2. A toxicity test is a test measuring the
degree of response of an exposed test organismefflzant. See54 Fed. Reg.
23,871 (June 2, 1989). Specifically, the permit requires that beginning 56 months
from the effective date of the permit, J&L's dischafgen Outfall 003 must
comply with a limitation of 1.0 acute toxicity units and a limitation of 1.5 chronic
toxicity units. Permit Part 1.D.1.

The permit uses two approaches to achieve the applicable water quality
standards: a chemical- or pollutant-specific approach, and a whole effluent toxicity

35 We note that the Region has displayed some sensitivity to J&L's concerns about its ability to
comply with the permit's effluent limitation for pH. The Region stated that it will not require
compliance with the pH limit upon the effective date of the permit, but "in response to comments
provided by J&L prior to the public notice period, [the Region] agreed to delay the effective date of
the maximum pH effluent limitation" until February 5, 1994, almost twenty months after the permit's
June 11, 1992 effective date. Response to Comments, at 3. In the interim, the permit allows J&L to
conduct an instream alkalinity studgeePermit Part I.F.1.e. If the study shows no instream impact
from a maximum pH limit in the range of 9.0 to 10.0, J&L may seek a permit modification to incor-
porate a higher pH effluent limitation. It is not clear to us from the record in this proceeding how the
alkalinity study provision relates to the State water quality standard process, and to whom the modifica-
tion request must be directed. (We note that a copy of the study must be submitted to the State under
Permit Part |.F.2.) However, these issues have not been raised in these proceedings and are not now
before us.



28 J&L SPECIALITY PRODUCTS CORPORATION

approach. The permit's WET liiations are the last effluent limitations to become
effective under the permit's phasggbroach. Prior to the datéhen the WET
limitations become operativd&L must meet chemical- and pollutant-specific
effluent limitations, some of whichre operative upon theffective date of the
permit, and some of which become operative on February 5, 1994, almost twenty
months after the permit's effective date of Juhe1992. Permit Parts 1.B.1 and
I.C.1.

The permit alsarequiresJ&L, within three months of the permit's
effective date, to begin a biomonitoring program to determintoigty of the
effluent discharged at Outfall03. J&L is to test bimonthly the toxicity of this
effluent on two species, ceriodaphnia, and pimephales promelas. J&L is required
to submit the data obtained by the tests to OFd*Aeview, andOEPA will
evaluate the data to determine if a toxic reduction evaluation ("TRE") is required.
The permit explains that the "purpose of a TRE program is to identify sources of
acute toxicity, develop recommendations to reduce acute and chronic toxicity, and
implement those recommendations to reduce acute and chronic toxicity, and
implement those recommendations that the permittee believes will enable it to
achieve compliance with [the] final [WET] effluent limitations * * *." Permit Part
I.LE.6. Ifrequired, the TRE is to be completed within three years, but no later than
56 months from the effective date of the permit.

a. Can WET Effluent Limitations and Biomonitoring
Requirements Be Imposed in this Permit?

J&L raises legal anthctual reasons it believes preclude the imposition
of WET effluent limitationsand biomonitoring requirements in this permit. As a
matter of law, J&Largues that WET limitations cannot be in this permit because
toxicity testing has not beesufficiently developed to be used for enforcing such
limits. In J&L's opinion, "[ulntilU.S. EPAadequately validates its currently
unreliable, insufficiently developed testingrocedures and publishes those
methods, along with their performance characteristics, in 40 C.F.R. Part 136, the
application of those test methods in the regulafmgcess is inappropriate.”
Request for Evidentiary Hearing, at 19.

J&L's contention lacks merit. Since 1984, the Agency has maintained that
"toxicity testing is sufficiently refined to be used in setting effluent limitations * *
*" 49 Fed. Reg. 38,009 (Sept. 26, 1984). There is nothing in the CWA requiring
the formal promulgation of toxicity testingrocedures before WEEffluent
limitations can be imposedSee54 Fed. Reg23,874(June 2,1989). J&L has
wholly failed to demonstrate why the testing methods or procedures required by its
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permit are unreliable, other than to allege that the procedures do not appear in 40
C.F.R. Part 136. However, there is nothing in the CWA or Part 136 that compels
the conclusion thainly those procedures published in PE36 are reliable.1d.
Therefore, J&L has failed to demonstrate that its WET limits are unwarranted due
to unreliable testing procedurés.

J&L also contends that:

It was unreasonable and unlawful for U.S. EPA and Ohio EPA
to subject J&L to whole effluent numerical toxicity limits upon
mere notice when J&L may not be able to achieve compliance
without areasonable timéor design and construction. * * *
Becausel&L will not be able to predict the need for additional
control measures to meet tfinal Whole Effluent Toxicity
limits until the results of thBiomonitoring Program are known,
there would not be a reasonable amount of time remaining
before the November 8994 deadline in the permit to design
and construct the necessary system.

Request for Evidentiary Hearing, at 35-36. We are not sure what J&L means when
it contends that it is subject to numerical whole effluent toxicity limits "upon mere
notice." We als@re not sure where J&L found the November 5, 1994 deadline,
as the permit indicates that J&L has 56 months from the permit's planned effective
date, which was June 11, 1992, to comply with the WET limits. Because of this 56
month grace period, J& suggestion that it does not have a reasonable amount of
time to meet the WET limits is purely speculative.

We turn now to J&L's factual claims. Under CWA 8§301(b)(1)(C) and 40
C.F.R. 8122.44(d)the Region is authorized to establish a water quality-based
effluent limitation in this NPDES permit for WET only if the discharge will cause,
contribute to, or have the reasonable potential to cause or contribute to, an
excursion above the State water quality stanf@r@iVET. In re Miami-Dade
Waterand Sewer Authority DeptNPDES Appeal No91-14, at 1qEAB, July
27,1992). The Region concluded that J&L's discharge met this requirement based
on an April 1988 bioassay test which indicated that J&L violated the WET limits
of Ohio's water quality standardSeeFact Sheet, at 8-9; Response to Comments,

36 Seealsoln re Kaiser Aluminum & Chemical CGANPDES Appeal No. 85-22, at 3-4 (JO,

Aug. 13, 1986)("Neither procedural due process, the Administrative Procedure Act nor the Clean
Water Act's §304(h) require * * * that every form of testing be formally promulgated before it can be
used in a permit.").
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at 4. The Region also relied upon stream surveys conducted by OEPA in 1985-86.
Id. Based upon its opinion that WET limitations are inappropmithout
monitoring and TRE requirements, and based upon recommendations in Ohio's
"Toxics Strategy," the Region decided to require bimonthly biomonitoring to test
the toxicity of J&L's effluent.SeeFact Sheet, at 9; Response to Comments, at 6.
Thus, the Region linked its determination that biomonitoring is required to its
determination that WET effluent limitatiorare required. J&L requested an
evidentiary hearing on the Region's factual basis for imposing the WET limits and
the biomonitoring requirements, objecting to the validity and representativeness of
the Region's data. For the reasons set forth below, we conclude that the Region
clearly erred in denying the request on this issue.

Whether a discharge causes, contributes to, or has the reasonable potential
to cause or contribute to a violation of a Statécity water quality standard is a
material question of fadiecause it is a prerequisite to thgency's authority to
impose a water quality-basetfluent limitation for whole effluent toxicityMiami
Dade at 11. Ouinquiry, then, is whether J&L's evidentiary hearing request set
forth agenuineissueas to this material question of fact; in other words, whether
J&L presented "sufficient probative evidencefrom which a reasonable
decisionmaker could find" in J&L's favor that its effluent does not cause, contribute
to, or have the reasonable potential to cause or contribute to a violation of Ohio's
water quality standard for WETMayaguezat 13.

It is not the Board's function at this stage of the proceedings to determine
the merits of J&L's arguments and thus resalwgfactual dispute, but rather to
determine only if there is a genuine dispute as to a material fact. Therefore, our role
is to view the evidence in a light most favorable to J&L, and to decide whether
in that light the evidence demonstrates a genuine dispute. We conclude that it does.

J&L has shown a genuine issue as to this factual question by directly
challenging the test results and studies relied upon by the Region in making its
factual determination that J&L's effluechuses or contributes to a violation of
Ohio's water quality standard for WET. For example, the Region relied upon the
April 1988 bioassay test as an indication that J&&ffuent violated the WET

57 We have explained that the standards for addressing summary judgment motions under Rule 56
of the Federal Rules of Civil Procedure are useful in addressing requests for evidentiary hearings.
Mayaguezat 11. In summary judgment determinations, the evidence is to be viewed in favor of the
non-moving party, that is, the party desiring a heargderson v. Liberty Lobby, Inet77 U.S. 225,

255 (1986)Ross v. Communications Satellite Coifs9 F.2d 355, 364 (4th Cir. 1985).
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limits in the Ohio water quality standardSeeFact Sheet, at 8-%eeResponse

to Comments, at 4. J&L, however, contends thatAghil 1988 bioassay test
results are invalid because of a chromium excursion on the date of the test, and
provides evidence of such an excursi@@eComments, at 17-19. In contrast, the
Region believes that the bioassay test is valid, explaining that “[t]here is no clear
demonstration that chromium was the cause of the toxicity and, more importantly,
there is no assurance that recurrent or periodic operational conditions do not exist
which may cause continued toxicity." Response to Comments, at 4. Thus, J&L and
the Region genuinely disagree as to whether a documented chromium excursion
invalidates the 1988 bioassay test that demonstrated the toxicity of J&L's effluent.
The Region also relied upon "biological stream surveys" conducted in 1985-1986
to conclude that J&L's effluent had toxic impacts on the East Branch Nimishillen
Creek. SeeFact Sheet, 8-9; Response tGomments, at 4. J&L contends that
these surveys, which were conducted @85and 1986, areunreliablefor the
Region's purposes becaubey do noteflect the relocation of a publicly owned
treatment plant from upstream to downstream of J&L in 1987. According to J&L,
the impact of its discharge downstream must be evaluated with consideration of the
downstream treatment plant dischar@@eComments, at 19. Thus, J&L and the
Region also genuinely disagree as to whethet #85-1986stream surveys are
reliable indicators of J&L's impact on the watgrality in the East Branch
Nimishillen Creek at the time of permit issuance in light of the relocation of the
POTW.

J&L has also shown a genuine issue as to this material fact by pointing to
other evidence it contends shows that the Region's determination was wrong.
Specifically, J&L contends that data other than that relied upon by the Region show
that J&L's discharge does not cause or contribute to "documented toxic impacts" in
the East Branch Nimishillen Creek, as the Region claifesFact Sheet, at 8.
According to J&L, its1990 Form 2-C 8 shows that potentially toxic pollutants
copper,cadmium and silver were not, as the Region claims, routinely detected at
levels above the chronic critefiar such pollutants. J&L also contends that its
1990copperand nickel study shows that copper and nickel are not discharged at
levels that would lead to toxicity. Lastly, J&L contends that Ohio's 1988 Report on
Water Quality Based Effluertimits for J&L SpecialtySteel ("1988 WQBEL

%8 EPA Form 2-C, an application for an NPDES permit, is formally entitled "Application for
Permit to Discharge Wastewater Existing Manufacturing, Commercial, Mining and Silvicultural
Operations." It requires information concerning outfall location, flows and sources of pollution and
treatment technologies, production, improvements, intake and effluent characteristics, potential
discharges not covered by analysis, and biological toxicity testing S3atgenerally40 C.F.R.
§122.21(g).
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Report") reveals that the water quality in the East Branch Nimishillen Creek at the
point of J&L's discharge is better than that downstream, and that the aquatic life
criteria were not exceeded by J&L's effluent or the downstream water. The 1988
WQBEL Report relies uponnter alia, information relied upon by the Region,
namely, the 198®ioassay test results and th®885-86stream surveys.See
Comments, at 21. Plainly, the parties have differing opinions as to the validity and
interpretation of the data relied upon by the Region in making its factual conclusion.
We repeat that we do not conclude that J&L's contentions are correct, only that they
raise material issues of fact as to whether its discharges causes or contributes to, or
has the potential to cause or contribute to, a violation of Ohio's water quality
standard for WET. This is not an instance where the Region can or has pointed to
other data supporting its conclusion such that we can conclude as a matter of law
that there is no genuine disputeeeBoise Cascade Corpat 12. Accordingly, the

issue of whether J&L's discharge causes or contributes to, or has the reasonable
potential to cause or contribute to, a violation of Ohio's WET water quality standard
is remanded for an evidentiary hearing. As neatledve, the Region linked its
determination torequire biomonitoring to its determination to require WET
limitations. If the evidentiary hearingrocess demonstrates faztual need for

WET limitations, the Region must revise the biomonitoring provisions of the permit
accordingly, unless it establishes a negdhoserequirements on another basis,
such as CWA 8§308(a¥

b. Are the Biomonitoring Requirements Deficient?

J&L alternatively argues that if WET limits and biomonitoring can be
included in the permit, it believes that the permit's biomonitoring requirements are
substantively deficient in aumber of respects. None of these arguments raise
issues ofact appropriatdor an evidentiary hearing, and thus these issues can be
considered here. Each of these arguments is addressed below. We conclude that
J&L has not met its burden of demonstrating tirat ofthese issues warrants
review of the permit's biomonitoring requirements.

J&L contends that the biomonitoring requirements should consist solely
of monitoring, with no opportunity for OEPA to review the resulting data to see if

%9 CWA 8308(a) allows the Region to require biomonitoring in order to "aid enforcement, to

develop permit limitations and effluent standards, and to generate whatever information it needs to
carry out its statutory responsibilitiedti re Simpson Paper CompanyPDES Appeal No. 87-14, at
14 (CJO, March 26, 1991). The Region did not cite CWA §308(a) as a basis for its biomonitoring
requirements.
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a TRE is needed, and no obligation on J&L to conduct a TRE.  J&L argues that
such a biomonitoring program is all that would be required for this discharge under
an April 1989 0Ohio policy entitled'Policy for Implementing Chemic&pecific

Water QualityBased Effluentimits and Whole Effluent Toxicity Controls in
NPDES Permits." We are not persuaded that the Btdiey cited by J&L
controls the Region's determination of what permit conditions are necessary to
ensure attainment of the State water quality standards for WET, even though that
policy may be helpful to the Region in making that determination. The Region is
granted the discretion to determine what conditions are necessary to implement a
State water quality standard, and a State is allowed to agree or disagree with that
determination through the certification proceSee40 C.F.R. §124.53. Where,

as here, the State waives certification so that the Region is left to exercise its own
judgment in establishingermit conditions to implement the State water quality
standards, the Region's judgment will be upheld as long as it is reasonable.
American Cyanamid Co. and Jefferson Smurfit CA4PDES Appeal Nos. 92-

18, 92-8, at 14 (EAB, Sept. 27993)(when State waives certification of draft
permit, Region is left texercise its own judgment in implementing State water
quality standards through permit conditions, and judgment will be upheld if it is a
reasonable interpretation of State requirements). J&L has failed to demonstrate that
the Region's decision to impose data review and TRE requirements in the permit
is an unreasonable exercise of discretion, and therefore review of those conditions
is denied. Indeed, as noted elsewhere in this opinion in connection with other
issues, the permit conditions challenged by J&L, the biomonitoring requirements,
are substantially identical to the ones contained in the Decel@B8mpermit
prepared by OEPA and submitted to the Redfon.

J&L also contends that the biomonitoring requirements should not operate
concurrently with the chemical-specific effluent limits in the permit. J&L contends
that the biomonitoring requirements should not commence until February 5, 1994,
the latest date the permit providies J&L to come into compliance with the
chemical-specific effluent limits. J&L isoncerned that if it must commence
biomonitoring rightaway, anydemonstrated toxicitymay be attributable to
pollutants it is allowed to discharge before February 5, 1994.

40 3L also argues that biomonitoring should not include numeric WET limits. The WET limits,
however, are not part of the biomonitoring requirements. Instead, biomonitoring is the means to
measure attainment of the WET limits.

4 Seenote 13supra



34 J&L SPECIALITY PRODUCTS CORPORATION

This argument also fails fmersuade us. Since 1984, it has been EPA's
policy to use an integrated strategy of both chemical -specific and whole effluent
toxicity limitations to address toxicitysee49 Fed. Reg. 9016 (Mar. 9, 1984). The
policy recognizes that it may be difficult to set water quality-based effluent limits
for some toxic pollutants because of complex chemical interactions that affect the
fate and ultimate imgct of the toxic pollutants in the receiving watkt. at 9017.

In other words, chemical-specific limits alone may not address the extent to which
an entire dischargmay impact aquatic life. SeeU.S. EPAOffice of Water,
Training Manual for NPDES Permit Writersat 40 (May1987) ("Training
Manual"). Therefore, in many instances, particularly where the effluent is complex
or where the combined effects of the pollutants are of concern, it is desirable to use
both chemical-specific and whole effluent toxicity limits to regulate the toxicity of
the dischargeSee49 Fed. Reg®018(Mar. 9, 1984).Here, such an integrated
approach seems justified given the apparent chemical complexity of J&L's effluent,
which contains ammonia-N, nitrite-N, nitrite-nitrate, cadmium, chromium, copper,
cyanide, lead, nickel, silver, tetrachloroethylene, naphthalene and bis(2-ethylhexyl)
phthalate.

Itis true that immediate biomonitoring may show toxicity attributable to
pollutants that the permit does not limit until February 5, 1994. Contrary to J&L,
however, we view this possibility as a justification for requiring biomonitoring to
commence before the chemical-specific effluent limitatiareseffective. The
permit provides that the purpose of the biomonitoring and TRE requirements is to
identify sources of toxicity and to develop recommendations to reduce toxicity. By
immediate biomonitoring, J&L can, as the Region noted, "integrate the
implementation of WET controls with other site-specific information involving
chemical-specific treatment." Response to Comments, at 5. Otherwise, if J&L
does not conduct biomonitoring untiteaafthe chemical-specific effluent limitations
are effective, J&Lmayfind it needs to go back and make further adjustments to
some or all of the chemicals discharged in order to meet the WET limits. We agree
with the Region that in this case the interests of the CWA are better served if the
WET goals are considered when developing a strategy to meet the chemical-
specific effluent limits, and that the plan contemplated by the permit will enhance
the likelihood that J&L will attain the WET limits by the deadline in the permit.

In support of its argument that the chemical-specific effluent limitations
and the biomonitoring requirements should not be implemented simultaneously,
J&L notes that 40 C.F.R. 8122.44(d)(1)(v) does not require the use of both WET
and chemical-specific effluent limitations. That regulation provides that "[[Jimits
on whole effluent toxicityare not necessary where the permitting authority
demonstrates in the fact sheet or statement of basis of the NPDES permit * * * that
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chemical-specific limits for theffluent are sufficient to attain and maintain
applicable numeric and narrative State water quality standards." J&L asserts that
“"there is no reason to believe that, based on the information in the Fact Sheet,
chemical-specific limits for J&L's effluent will not be sufficient to attain and
maintain Ohio's water quality standards." Request for Evidentiary Hearing, at 17-
18. We do not believe that the cited regulation requires the relief J&L seeks. It is
not at all clear that the regulatory language J&L relies upon applies here, where the
Region has usegl122.44(d)(1)¢), not (), as a basifor imposing WET limits.
SeeResponse to Comments, at 5; 54 Fed. Reg. 23,874 (June 2, 1989) (exception
does not apply to WET limits established under §122.44(d)(1)((iv)). In addition,
the regulation merely allows the Regionetcercise its discretion not tequire

WET limits if the Region determines that the chemical-specific limitations will
attain and maintain the applicable water quality standards. Such a determination
can be made, for exampleased upotoxicity testing. See54 Fed. Reg. 23,874
(June 2, 1989). It cannot be premised, as J&L suggests, on the mere compliance
with CWA 8301(b)(1)(C)'sobligation to include in a permit thosffluent
limitations that are necessary to meet wapaality standards; otherwise, the
exception would become the rule.

J&L also contends that the biomonitoring requirements should not include
a full year of testing on the pimephales promelas (fathead minrf@»@Request
for Evidentiary Hearing, a9. To supporits claim, J&L relies upon the same
1988 bbassay test the Region relied upon in making its determination as to the
toxicity of J&L's effluent. J&L points to the Region's statement that the results of
that test indicated that J&Le&ffluent did not exhibit toxicity to fathead minnows.
Sedract Sheet, at 4. J&L suggests that it be required to conduct only two toxicity
tests on fathead minnows, with the 1988 bioassay test serving as one of the two.

The Region agrees that after two tests of J&L's effluent, it will consider
a requestor a modification to eliminate the permit requirement to test toxicity to
fathead minnows for a full year. ThedRen also agrees that the 1988 bioassay test
results can be considered in determining the effluent's toxicity to fathead minnows,
but disagrees that tHE988 bioassay test can be used as one of the two tests
supporting a modification requesteeResponse to Comments, at 7.
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We find the Region's approach a reasonable response to J&L's concerns.
2 Elsewhere in these proceedings, J&L has vigorously attacked the validity of the
1988 bioassay test. J&L cannargue that thel988 bioassay test is invalid
whenever the Region wants to rely upon it, but valid if J&L wants to rely upon it.
Becausethe Region has stated its intent to accommodate substadgally
concerns about the requirement to test toxicity to fathead minnows for a full year,
we conclude that review of this requirement is not warranted.

Lastly, J&L contends that the biomonitoripgogram in the permit is
inadequate because it does sufficiently describe one of the sampling stations.
The permit provide$or four sampling stations: twpoints at overflows from
lagoons immediatelprior to their discharg@nto the East Branch Nimishillen
Creek, one at the end-of-the-pipe discharging into Keim's Run, and one point
"upstream" of Outfallo03 "outside the zone of effluent and receiving water
interaction." Permit Part IlLA. This last spot is implicated in the permit as the spot
at which J&L is to obtain dilution and contralater under the permit's toxicity
testing protocols. Permit Part 1.E.2&L contendghat the permit's description
of the last sampling station is "inadequate, since J&L's OuW€@8ldoes not
discharge directly to the Creek, but rather to a point on land several hundred feet
away." Request for Evidentiary Hearing, at 20.

Even though Outfald03 maynot directly discharge to the East Branch
Nimishillen Creek, theeffluent from Outfall003 obviously reaches the Creek at
some point, or else adPDES permifor the outfall would not be required. The
permit requiresl&L to collect dilution and contrakater at a point on the Creek
upstream from that point or zomdnere J&L'seffluent from Outfallo03 and the
receiving water interact, or meef&L has not explainednhy this requirement
cannot banet. Accordingly, J&L has not demonstrated that review of this permit
provision is warranted.

42 Seealso Simpson Paper CompanfRegion's use of biomonitoring authorized by CWA

§308(a) is subject only to a reasonableness standard).
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3. Nitrite/nitrate

As noted above, the permit contains numeréffilient limitations on
nitrite/nitrate reflecting a wasteload allocation implementing Ohio's water quality
standard for the East Branch Nimishillen Creek th&ttime of permit issuance, the
water quality stndard designated the use of the East Branch Nimishillen Creek as
"Agricultural Water Supply.”® In its evidentiary hearing request, J&L contends
that the nitrate/nitriteeffluent limitationlacks a factual (and legal) foundation
because on April 4992, more than one month before the final permit was issued,
OEPA initiated the process for deleting the "Agricultural Water Supply" use from
the water quality standard for tl&st Branch Nimishillen Creek. Request for
Evidentiary Hearing, at 21-22.

Initially, we note that the Region did netr indeciding that J&L is not
entitled to an evidentiatyearing on this matter. J&L concedes that the deletion of
the "Agricultural Water Supply" use designation did not become effective until July
1, 1992, after the final permit was issued, and after J&L requested an evidentiary
hearing. There is nothing to suggest that the Region knew on July 13, 1992, when
it denied J&L's evidentiary hearing request, that the watality standard had
changed.SeeReply, at 6. The Region appropriately relied on the water quality
standard as it existed on the date of permit issuance, and noprapased
amendment to the water quality standaat had not yet become final and effective
under Statdaw. CWA 8301(b)(1)(C) (requiring NPDE®ermits to contain
effluent limitations necessary to meet water quality standasiablishegursuant
to any state law") (emphasis addeld)re Homestake Mining CONPDES Appeal
No. 84-5, at 7 (CJO, May 19, 1986) (permit properly reflected existing regulations
and not proposed changes to the regulations).

Nevertheless, our analysis does not end here. Undepthizable
regulations, arNPDES permitdoes not become a fin&lgency action until
administrative review of the permit is complete. 40 C.BR4.91(f). On
administrative review, the Agency has the discretion to remand permit conditions
for reconsideration in light of legal requirements that change before the permit
becomes final agency actiom re GSX Services of South Carolina, JiRCRA
Appeal No. 89-22, at 17 (EAB, Dec. 29, 1992) (remand for reconsideration in light
of newly promulgated rules). While the Regioraynot have been aware of the

43 According to J&L, the "Agricultural Water Supply” use designation requires regulation of
nitrates/nitrites in J&L's discharge, and the deletion of this use designation eliminates the need, under
Ohio's water quality standards, to regulate those pollut&esComments, at 32-33.
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change in the "Agricultural Water Supply" designation when it dedddds
evidentiary hearing request, we arew aware that such a change has been
accomplishedSeeReply, at 6. Indeed, J&L has filed a permit modification request
with the Region based on this charide.Accordingly, we believe it is appropriate
to remand this permit condition, theffluent limitations fornitrite/nitrate, for
reconsideration by the Region. In the interesisffafiency, the Region should
reconsider this permit condition simultaneously with its consideratidi&lof
modification request. In any event, on remand, the Region should "reevaluate the
disputed conditions in light of [the] new [watquality standard] and, where
appropriatemodify the permit accordingly”, and in accordance with pleemit
modification procedures provided in 40 C.F.R 8§12435X Servicest 17.

4. TDS

J&L's evidentiary hearing request raises two alleged material issues of fact
concerning the permit&ffluent limitations forTDS. First,J&L contends that it
would have to stop recycling groundwater to achieve the TDS effluent limitations,
and the economic and social costs of achieving compliance by eliminating
groundwvater recycling outweigh the benefits of compliance. Request for
Evidentiary Hearing, at 23. Because J&L isemtitled to a variance from the TDS
effluent limitations that the Region included in thermit pursuant to CWA
8§301(b)(1)(C), as explained above, the factual questions pertaining to the economic
and social costs of compliance are not material, and therefore the Region did not
clearly err in denying the evidentiary hearing request on this issue.

Second, J&L contends thataage percentage of the TDS in its effluent
is attributable to its intake water. J&L contends that it is entitled to a credit for the
pollutants in its intake water under 40 C.F.R. §122.45(g), and therefore the Region
erroneously failed teonsider this fact irestablishing TDffluent limitations.
Request for Evidentiary Hearing, at 24.

The Region, in its response to comments, notes that 40 C.F.R. §122.45(g)
provides for credits, or "net allowances," for pollutants present in intake water only
with respect to technology-baseéfluent limitations. The regulations do not
address water quality-basedfluent limitations such as J&LIDS effluent
limitation. Instead, the decision to allow credits for intake water pollutants when
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establishing water quality-based effluent limitations is discretioffary. ~ According

to Region V, "Ohio EPA's policy hdsen to not allow credfor pollutants in

intake water in these latter situations." Response to Comments, at 10. Because of
the Ohio policy, Region V declined to consider giving J&L credit for the TDS
present in its intake watefd. In any event, the Region noted, J&L failed to meet

the requirements of §122.45(qg) for obtaining a crddit.

The factual question raised in J&L's evidentiary hearing request, the
amount of TDS in itintake water, is material only if J&L is entitled to a credit for
the amount of TDS in its intake te&. Region V declined to exercise its discretion
to allow such credits, deeming it inappropriate to take into account the presence of
TDS in J&L's intake water in light of an OEPA policy not to allow credits in this
situation. J&L's evidentiary hearing request and petition for review thoroughly fail
to address the Region's reliance on the OEPA policy, and absent any indication as
to how the Regiomay have erred in exercising its discretionrefying on this
policy, we conclude that the Region's reliance on Ohio's policy is a sufficient basis
for denying J&L a credit for TDS in its intake waté&r.  Because J&L has failed to
show that it is entitled to a credit for pollutants in its intalaer, the factual
guestion as to the amount™DS in J&L's intake water is not material, and the
Region did not clearly err in denying an evidentiary hearing request on this ground.

5. Cyanide

In its evidentiary hearing request, J&L contends that its industrial process
is not the source of the cyanide in its effluent. J&L contends that the cyanide comes
from roadsalt and merely passes throlgh's stormwater sewers on its way to the
East Branch Nimishillen Creek. Cogsently, J&L contends that it does not "add"
cyanide to the receivingaters, and the Region is without authority to impose an
effluent limitation on the cyanide in J&L's effluerheeRequesfor Evidentiary
Hearing, at 24.

The Region's position, as stated in its response to comments, is that the
source of the cyanide is irrelevant, and that as long as cyanide is being discharged
by J&L, the Region can regulate it. Specifically, the Region states:

4 Seeq9 Fed. Reg. 38,027 (Sept. 26, 1984) ("in setting water quality based permit limitations, a
permit writer may take into account the presence of intake water pollutants, as appropriate").

45 We note that apparently OEPA formulated the draft permit publicly noted by Regigeey.
Draft Permit for J&L Steel, prepared by OEPA and received by the Region on Dec. 10, 1990. The
permit submitted by OEPA contained the effluent limitations adopted in the final permit, suggesting that
OEPA would not have given J&L credit for the pollutants in its intake water.
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Sections 301(a)and 402(a)(1) ofthe CWA, 33 U.S.C.
881311(a) and 1341(a) [sic], prohibit the discharge of
pollutants except pursuant to &PDES permit. Section
502(12) of the CWA, 33 U.S.C. §1362(12), defines "discharge
of pollutants" as'an addition of any pollutant to navigable
waters from any point source." There is no qualification in the
statutory language regarding the source of the pollutants being
discharged.

Response to Comments, at 12 (emphasis added).

The factual question raised by J&L is whether the cyanide in its discharge
is generated offsite and is merely passing through J&L's facility, or is generated by
J&L's activities. J&L argues that this inquiry is material because EPA's authority
to impose effluent limitations under the CVdAfinition of "discharge" extends only
to pollutants"added" to thereceiving waters. The Region contends that the
guestion is not material, because it is authorized to impose effluent limitations on
any pollutant coming out of J&L's pipe, regardless of its source.

Based on the pleadings before us, we cannot determine if the factual
guestion raised by&L is material to thigpermit decision. We agree with the
parties that the materiality of this factual inquiry depends upon a resolution of
whether J&Ldischargexyanide within the meaning of the term "discharge" as
defined in CWA 8502(12), 33 U.S.C §1362(12). What activity is contemplated by
the term "discharge” as it is defined in CWA 8502(12) is a legal issue on which the
parties disagree. However, neither party provides any explanation or legal authority
to support its interpretation of 8502(12). Such a discussion would obviously assist
the Board in resolving the issue preserfdreview, namely, whethed&L's
evidentiary hearing request on the permit's effluent limitation for cyanide sets forth
a material issue of fact such that it wasar errorfor the Region tadeny it.
Accordingly, under 40 C.F.R124.91, the Board hereby grants review of whether
J&L discharges cyanide in light of the definition of "discharge" contained in CWA
8502(12),assuming the facts are as presented in J&L's comments drathe
permit. The parties are directed to address this issue in the supplemental briefs they
have been directed to file under part B of this discussigmra

J&L also argues that even if the Region has the authority to regulate the
cyanide, J&L should have been given an effluent limitation for cyanide that allows
credit for the amount of cyanide in J&L's intakater pursuant to 40 C.F.R.
§122.45(g).J&L's argument is no different than its argument that it is entitled to
a credit for the amount @DS in itsintake water, an argument we have already
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rejected. J&L als@rgues that if the Region has the authority to regulate the
cyanide in J&L's effluent, the effluent limitation showudgpresentthe maximum
degree of control within J&L's economic capability * * * that will result in
reasonable further progress" undeWA 8301(c). Requestor Evidentiary
Hearing, al5. Wehave already rejected J&L's contention that it is entitled to a
variance under391(c) from the cyanide limitatiosgePart E,supra J&L has not
providedanyother arguments or reasdias re-opening the determination of the
effluent limitation for cyanide. Thus, on further review, trdy matter to be
explored is the issue for which review has been granted relative to the nature of the
term "discharge" as applied to the facts as alleged by J&L.



42 J&L SPECIALITY PRODUCTS CORPORATION
6. Mass Limitations

J&L's permit imposeffluent limitations interms of concentration
limitations and mass limitations based on a flow rate of 1.9 million gallons per day
("MGD"). “¢ In its evidentiary hearing reques&L maintains that itsurrent
practice of recycling groundwater, which is assumed il tAéGD flow rate,
causes concentrations of pollutants to increase, and therefore it must reduce or
eliminate its recycling in order to meet the permit's concentration limitations.
According to J&L, reducing or eliminating recycling of groundwater, however, will
impede J&L's ability to meet the mass limitations, and therefore, J&L argues, the
mass limitations should be removed from the per@é&eRequest for Evidentiary
Hearing, at 25-26. In other words, J&L argues that the mass limitations should be
deleted from thg@ermit becausd&L cannot continue to recycle its groundwater
and meet both the mass and concentration limits.

We conclude that the Region properly denied the regioestan
evidentiary hearing on this matter, which does not involve a question of material
fact. Generally, mass limitatiorase required in an NPDES permit. €.R.
§122.45(f)(1). Moreover, permitsay limit pollutants by both mass and other
units of measurement, such as concentrationnaydequire compliance with
both. 40 C.F.R§122.45(f)(2). Herethe Region concluded that both mass and
concentration limits are needed because ofdhedilution in the East Branch
Nimishillen Creek.SeeResponse to Comments, at 13. This approach is consistent
with the one recommended in theS. EPAOffice of Water,TechnicalSupport
Document forWater Quality Based Toxics Contr@t 110-111(Mar. 1991)
("Technical Support Document”). J&L does not in any way challenge the Region's
factual assessment of the dilution in the East Branch Nimishillen Creek, or the
Region's reliance upon the low dilution alsasisfor its decision to impose both

46 We have described the difference between concentration and mass limitations:

Concentration limitations and mass limitations have distinct and separate
regulatory and environmental functions. * * * Concentration limitations not

only limit, in general, the concentration of pollutants in effluent discharged into
the receiving waters, but they also provide an important limit on the discharge
of pollutants during volumes of low flow when high concentration levels would
not otherwise be limited by mass limitations. * * * Mass limitations, on the
other hand, limit the total mass of pollutants that are discharged into the
receiving waters, and, importantly, discourage permittees from diluting effluent
to meet concentration limitations.

In re City & County of San Francisco (Oceanside Wastewater Treatment Facility & Southwest Ocean
Outfall), NPDES Appeal No. 91-18, at n.15 (EAB, Mar. 24, 1993) (citations omitted).
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mass and concentration limitations. Instead, J&L, in arguing that the mass
limitations should be deletédbm the permit, contends only that it cannot continue

its current groundwater recycling practice and meet both mass and concentration
limitations. This contention is not material to the permit determination being
challenged; J&L's ability to continue its groundwater recydtirartice does not
affect the Region's decision to require mass limitations, which are required under
40 C.F.R. 8122.45(f)(1f7 There are exceptions to §122.45(f)(1), but J&L does
not argue thaany ofthem apply to the facts of this case. Thus, we conclude that
J&L's evidentiary hearing request does not set forth a material issue of fact relevant
to the decision to impose mass limitations in the permit, and thus the Region did not
err in denying the request.

7. Numerical Limits Below Limits of Analytical Detection

Both the draft and finalpermits containeffluent limitations for
tetrachloroethylene, naphthalene and cyanidiéere is no dispute that these
limitations are below the current analytical detection lirfits.  In response to J&L's
comments on the draft permit, the Region agreedJiathad a validconcern
about compliance with these effluent limitations. Accordingly, the Region changed
the permit so that the effluent limitations in the fipatmit read "Se®art II,
OTHER REQUIREMENTS, for conditions pertaining to permit limits below U.S.
EPA approvedmethod detection limits." Response to Commentd,4at In
addition, Part Il, Paragraph G of the permit was revised to read:

The following pollutantsare limited at levels which are pray be less
than levels which can accurately be measured by currently available
analytical methods. Fquurposes of determining complianaéth the

7 In contrast, the contention that J&L may have to stop groundwater recycling may provide a basis
for dropping the concentration limitations from the perrBieeTraining Manual, at 27. J&L,
however, does not make such an argument. Instead, J&L represents that it will have to reduce
groundwater recycling (a contention that the Region dispsgeResponse to Comments, at 13) which
in turn will impede its ability to meet mass limitations, and therefore the permit's mass limitations
should be eliminated.

8 We note that even if J&L's concerns about its ability to continue recycling groundwater
materialize, the Region explained that "should J&L increase effluent flows as a result of changes in its
operations or water conservation practices, J&L is required * * * to notify U.S. EPA of such change.
Cause may then exist under 40 C.F.R. §122.62(a)(1) and (2) to modify permit limitations." Response
to Comments, at 13.

4% A detection limit is defined in 40 C.F.R. §136.2(f) as "the minimum concentration of [a
substance] that can be measured and reported with a 99% confidence that the
[substance] concentration is greater than zero as determined by" the procedures set forth in Appendix B
to Part 136.
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permit limitations, monitoring results shall be compared to the following
compliance levels.

Compliance
Pollutant Level
Tetrachloroethylene 5.0 ug/L
Naphthalene 5.0 ug/L
Free Cyanide 25.0 ug/L

Results less than these compliance levels shall be reported as zero ("0")
on Discharge Monitoring Reports, and shall be deemed by U.S. EPA and
Ohio EPA as compliance with the limitations. Results greater than or
equal to the compliance levels shall be reported on Discharge Monitoring
Reports and appropriate State reports as the concentration measured, and
shall be utilized to complete and report mass-based limitations.

The compliance levels included in the final permit by this language represent the
current levels of analytical detectability.

J&L's evidentiary hearing request on this issue is confusing; it notes that
the Region changed the permit as a result of J&L's comments, but then repeats most
of its comments on the provisions of the draft permit. In sum, J&L suggests that the
effluent limitations below the current analytical detection limits should be
eliminated or made consistent with the compliance limitations set forth in Part 11.G
of the permit. SeeRequest for Evidentiary Hearing, at 27-28.

We conclude that the Region did not cleaglyr in denying J&L's
evidentiary hearing request on this matter, because it is not at all clear from J&L's
submissions thatnyfactual issues need to be resolved in connection with these
limitations. Moreover, the concerns expressed in J&L's evidentiary hearing request
seem misplaced in light of the Region's addition to the final permit of compliance

0 Jel's evidentiary hearing request also contends that monitoring requirements for these pollutants
should be deleted as an unnecessary and additional expense, or, if monitoring is to be required, the final
effluent limitation should be set at the "scientifically defensible level of practical quantitation,” and
that the permit should allow time to confirm results and develop a plan to prevent future violations.
Request for Evidentiary Hearing, at 28. These issues were not raised in J&L's comments on the draft
permit, nor was good cause shown for J&L's failure to raise them. Therefore the Region did not clearly
err in denying J&L's evidentiary hearing request on these isSeed0 C.F.R. §124.76A\lma
Plantation, Ltd, NPDES Appeal No. 92-27 (EAB, Dec. 16, 1992).
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levels reflecting the current analytical detection limits. As the Region noted in its
response to J&L's comments, even if a new and improved analytical detection
method is adopted, it would naffect thecompliance levels which afegmly
established in the final permit. Such levels can only be changed by permit modifi-
cation proceedingsSeeResponse to Comments,1&. Finally, as the Region
notes;id. at 14, it is required under CWA 8301 to impose applicable technology-
based limitations or establigfffluent limitations necessary to att&tate water
quality standardswWhen an effluent limitation required by CWA 8301 is less than
the current level of analytical detectabilitgeparate compliance level based on the
current level of analytical detectability allows the Regiomdmply with CWA
§301and provides the permittee with a firm and fair measure of what is required
for compliance with the permit>  For these reasons, the Region dafrmiot
denying J&L's evidentiary hearing request on this provision.

51 This approach is recommended by the Technical Support Document, at 111.
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8. Bis 2(ethylhexyl) Phthalate

The permit requiresl&L to conduct quarterly monitoring for bis
2(ethylhexyl)phthalate. According to the Region, this condition is necessary to
assure attainment of the Ohio water quality standéwdghe East Branch
Nimishillen Creek because recent State reports shdhestdJ&L discharged
between ten and fifty percent of the WLA value for this pollut&steFact Sheet,
at 8-9.

J&L contends that the monitoring requirement is unwarranted because
even though Ohio has adopted aqubific criteria for this pollutant,EPA has
guestioned the appropriateness of these criteria in light of recent tests showing no
toxicity attributable to this compoundting 55 Fed. Reg. 19,986-19,992 (May 14,
1990). The criteria are part of OEPA's water quality standard for the East Branch
Nimishillen Creek. See40 C.F.R.8130.3. According to J&L, under Ohio law,
once the scientific basis for the water quality standard has been found to no longer
exist, the standard is unlawfubeeRequest for Evidentiary Hearing, at 29. Thus,
J&L contends, the water quality stand&odthis pollutant is unlawful because it
lacks a scientifibasis as evidenced by thaicity tests relied upon by EPA in
guestioning whether aquatic life criteria are required for this pollutant, and it cannot
be used as a basis for imposing an effluent limitation.

We conclude that the Region did not cleaglyr in denying J&L's
evidentiary hearing request on this issue. J&L does not contest the factual necessity
for the monitoring requirement, but instead questions whether the Ohio water
quality standard should pplied. As discussed above, the applicability of the
Ohio water quality standard is notreatter within the Region's discretion; if a valid
water quality standard is jplace at the time of permit issuance, the Region cannot
issue a permit conflicting with that water quality standard. CWA 8§301(b)(1)(C);
40 C.F.R. 8122.44(d)(1)(i).Even if Ohio law provides that a water quality
standard is unlawful once its scientifiesis disappears, it isr OEPA or Ohio
courts to declare the Ohio water quality standard invalidfondPA. Further,
even if EPA could make such a determination, there has been no showing that the
aquatic lifecriteriafor this pollutantestablished by Ohio lacks a scientifiasis.

J&L cites only aentativedetermination by EPAuestioninghe appropriateness
of these criteria in light of recent tests showingtoxicity attributable to this
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compound.See55 Fed. Reg. 19,991 (May 14, 1998).  In short, J&L's basis for
seeking an evidentiary hearing on this question is without merit, and the Region did
not clearly err in denying the request.

F. Legal Issues

J&L's evidentiary hearing request raised numerous legal issues, which it
now asks this Board to review. Some of those legal issues have already been
discussed in connection with the factual matters raised in J&L's evidentiary hearing
request. However, the following six legal issues remain to be addressed: 1)
whether the Region lacked legal authority to issue the permit under 40 C.F.R.
§123.44(h); 2) whether the public notice of the draft permit was defective under 40
C.F.R. 88124.8nd124.10; 3)whether the draft permit was defective under 40
C.F.R.8124.9; 4) whethethe Region's use of OEPA policies violated State and
federal administrative procedures; 5) whether the wasteload allocation used by the
Region failed to comply with the public notice requirements of 40 C.F.R. §130.7(d-
); and 6) whether the limitation of the upset provision in Part Il1.B.4 of the permit
was unreasonable and unlawful. Each of these contentions is addressed below.

1. Authority to Issue Permit

A State authorized to issue NPDES permits does so in accordance with,
among other things, a Memorandum ofégment ("MOA") between the State and
the Region under 40 C.F.B123.24. The MOA must allow the Region the
opportunity to comment upon or object topeoposed permit. 40 C.F.R.
§123.44(a)(1). Aproposed permit" is one prepared after the close of the public
comment period on a draft permit, and which is submitted to the Region for review
prior to being issued ifinal form by theState. 40 C.F.R§122.2. Inthe MOA,
however, the State and the Reginay agree that the Region can revievaft
permits rather than proposed permits. 40 C.BIR3.44(j). A"draft permit"
represents a tentative decision to issue a permit, and is prepared prior to the public
comment period. 40 C.F.B8122.2, 124.6, 124.10. ttie MOA provides for
Regional review of draft permits, a State is not obligated to subprib@osed
permit for further review unless "the State proposes to issue a permit which differs
from the draft permit reviewed by the Regional Administrator, the Regional
Administrator has objected to the draft permit, or there is signifipahtic

52 Moreover, even if EPA did reject the appropriateness of aquatic life criteria for this pollutant, a
State does not have to accept EPA's determination. 40 C.F.R §131.11(2)(b)(iii) (in establishing
criteria, States may use EPA guidance or "other scientifically defensible methods").
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comment.” 40 C.F.R. 8123.44(j). If the Region objects to a permit submitted for
its review, and the "State does not resubmit a permit revised to meet the Regional
Administrator's objection within 90 days of receipt of the objection, the Regional
Administratormayissue the permit * *." 40 C.F.R. §123.44(h)(1}* Further,

the "[e]xclusive authority to issue the permit passes to EPA when the times set out
in this paragraph expire." 40 C.F.R.8123.44(h)(3).

In this case, OEPA prepared a draft permit under 40 C.F.R. 8124.6 that
it made availabléor public comment unde§124.10 orFebruary 31989. On
March 3, 1989, the Region informed OEPA that it was completing its review of the
draft permit under 40 C.F.R123.44(a)(1)>* On April 271989, Region V
commented on the draft permit, explaining that it would not object to the issuance
of the permit provided that certain conditions were added tinddepermit. In
other words, the Region objected to the draft permit as it was written. Upon receipt
of the Region's comments, OERKd not revise the permit to incorporate the
Region's conditions and resubmit the permit to the Refgioreview. Instead,
OEPA issued a fingbermit on September 29989, that did not address the
Region's concerns. On November 2089, Region V notifiedOEPA that it
objected to the issuance of the fiparmitfor J&L, and informedOEPA that its
failure to resubmit the permit to the Region constituted noncompliance with 40
C.F.R.8123.44(j),and therefore the Region considered the Septefther989
permit to be "moot," or invalid. The Region also informed OEPA that the authority
to issue the permit passed to the Region upon OEPA's failure to revikafthe
permit after a "considerable" amount of tingeenote 9,supra

J&L contends that the Region did not have authority ugti2B.44 to
issue this permit. J&L's reasoning is as follow&L maintains that the MOA
between OEPA and the Region does not profod&egional review ofdraft"
permits. Thus, according to J&L, under the MOA and 40 C.§1R3.44, the
Region was required to review a "proposed" peprépared by OEPA. J&L
argues that in this case, the Region never reviewed a "proposed" permit as it is
defined in 40 C.F.R. §122.2, but rather reviewed only the "draft" permit issued on
February 3,1989. Because OEPA "never tendered a proposed permit to Region
V for Region V's review," Request for Evidentiary Hearing, at 31, J&L maintains
that the Region "never exercised its formal review powers" gi3.44, and

% The Region may issue a permit under §123.44(h)(1) upon the expiration of the 90 day period
only if the Region did not conduct a public hearing on its objection to the State permit under
§123.44(e). No such hearing was held in this case.

54 seeletter from Almo H. Manzardo, Chief, Permits Section, U.S. EPA Region V, to John
Sadzewicz, Division of Water Pollution Control, OEPA (Mar. 3, 1989).
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therefore the "conditions precedéot the issuance of permit by U.S. EPA to

J&L, *** have never been satisfied."” Comments, at 51. Further, J&L argues that
even if the MOA did allow Regional review of draft permits, ur@E23.44(j),
OEPA was stilfequired to submit a revised permit to the Region for review prior
to issuing a finapermit, and OEPA's failure toomply with thisrequirement
effectively denied the Region the regulatory prerequisite for assuming authority to
issue this permitSeeRequest for Evidentiary Hearing, at 31.

In sum, J&L seeks to take advantage of Ohio's failureltow the
prescribed procedurédsr issuing thigpermit. However, thi&ey question is not
what Ohiomay or maynot have done but thalidity of the Region's actions. In
this instance, contrary to J&L's assertions, the Region did not violate the procedures
set forth in the MOA for issuing this permit. As the Region noted in its response
to J&L's comments, Part VV.A of the MOA between the Region and OEPA requires
OEPA to submit permits to the Region for review "[a]t the time of public notice."
Although the MOA literally refers to such permits as "proposed" permits, the
Region maintains that such a label is a misnomer because it is inconsistent with the
regulation that defines a "proposed" permibas preparedfter the close of the
public comment period®> We agree. The MOA plainly contemplates that OEPA
will submit permits to the Region for review at the time of public notice, and thus
prior to the close of the public comment period. By allowing review of OEPA's
permits prior tothe close of the public comment period, the MOA allows the
Region to review "draft" permits as they are defined by regulation. J&L's argument
focusesonly onthe label assigned by the MOA to the permit to be reviewed, and
wholly ignores the timing of the reviewfactor we find dispositive on the question
of whether the MOA allowed the Region to review draft permits. We conclude,
therefore, that the Region's review of the draft pe@kPA made available for
public comment on February 3, 1989, was consistent with the MOA.

J&L is apparently correct that the State did violate the procedures set forth
in 8123.44(h)(1) for issuing this permit. Once the Region objected to OEPA's draft
permit, as the Region did on Ap#l7, 1989,under Part V.A of the MOA and
§123.44(j), OEPAwas required to resubmit the permit to the Region for review.

55 We note that even though the Region provided its interpretation of the MOA in its response to
J&L's comments on the draft permit, J&L's evidentiary hearing request and petition for review wholly
fail to address the Region's explanation, and therefore fail to demonstrate why the Region's explanation
is erroneous or warrants revie®8eeln re LCP
Chemicals - New YorlRCRA Appeal No. 92-25, at 4 (EAB, May 5, 1993) (to satisfy a standard
comparable to that in 40 C.F.R. 8124.91, "it is not enough for a petitioner to rely on previous
statements of its objections, such as comments on a draft permit; a petitioner must demonstrate why the
Region's response to those objections * * * is clearly erroneous or otherwise warrants review.").
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Under 8§123.44(h)(1}the revised permit was to be submitted withind@9s of
OEPA's receipt of the Region's objens. OEPA, however, never resubmitted the
permit within that time period. The question raisedJBy. is what is the
consequence of this error?&L contends that th&tate's failure tdollow the
prescribed procedures somehow invalidates the permit because it denied the
Region a prerequisite for its authority to issue the permit under §123.44, namely,
a revised permit for review. The problem with J&L's argument is that it overlooks
§123.44(h)(3). This section expressly provides a consequédocé¢he type of
procedural errocommitted by the State in this case: upon a State's failure to
resubmit a revised permit to the Region within thed@9 period provided in
§123.44(h)(1),exclusive authority to issue the permisses tdhe Region.
Therefore, in this case, OEPA's failure to submit a revised permit to the Region
within the time period allowed by the MOA and §123.44(h)(1) vested the authority
to issue the permit in the Region by operation of §123.44(Rj(3).  Consequently,
we conclude that J&L's assertions that the Region lacked authority to issue this
permit under 40 C.F.R. §123.44 are unfounded.

2. Public Notice of Draft Permit

J&L contends that the public notice of the draft permit defective
because the fact sheet accompanying the draft permit failed to address significant
factual, legal and policy questiod&L posed to the Region in a January 3, 1991
letter prior to the issuance of the draft perfit.  J&L contends that this deficiency
in the fact sheet violates 40 C.F.R. 8124.8(a). J&L also contends that the fact sheet
is deficient because fhiled to discuss the variancesguested byl&L in its
January 3, 199letter, in violation of 40 C.F.R§124.8(b)(5). SeeRequest for
Evidentiary Hearing, e83. J&L contends that it was prejudiced by the allegedly
defective public notice, explaining that had the Region responded in the fact sheet
to all of the legal, factual and policy questions raised in J&L's January 3, 1991
letter, J&L's comments would have been more meaningful instead of being, as J&L

6 Absent any indication in the record provided with this appeal that OEPA's receipt of the
Region's April 27, 1989 objections to the draft permit was delayed, we can reasonably conclude that
OEPA's period to resubmit the permit expired before September 29, 1989, the date OEPA issued the
final permit. Thus, the authority to issue the permit passed to the Region before OEPA issued the final
permit, and the Region correctly concluded that the September 29, 1989 permit was invalid because the
State lacked the authority to issue it.

57 According to J&L, the fact sheet failed to address legal issues pertaining to the Region's
authority to issue the permit, and the legal issues raised in J&L's State appeal of the NPDES permit
issued by OEPA. Other issues J&L contends were not addressed include the use of the 1988 bioassay
test, evidence concerning pH, and the quality of the intake water with respect to nitrates/nitrites, TDS,
and cyanide. SeeComments, at 74.
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described them, anticipated responses to the Region's unarticulated poSigiens.
Comments, at 73.

We find nomerit in this claim. Under 40 C.F.R. §124.8(a), a fact sheet
must ‘briefly set forth theprincipal facts and thesignificant factual, legal,
methodological and policy questions consideregraparing thedraft permit."
(Emphasis added). The regulation does not, as J&L contends, oblige the Region
to set forth irdetail its response to every factual, legal or policy argument raised by
a prospective permittee prior tbe issuance of a draft permit. Instead, the
regulation requires only a brief description of principal facts and significant legal
or policy considerations underlying ttentative decision to issue the permit so that
parties wishing taomment on the draft permit are adequatelgrmed of the
information and reasoning used by the Region in drafting the permit.

In this case, the fact sheet was a ten-page document explaining the factual
data relied upon by the Region, and the Region's legal or policy basis for imposing
the permit conditions, including its basis for each of the effluent limitafibns.  This
fact sheet informed J&L (andnyother prospective commenters) of the basis for
the Region's factual and legal decisions in a manner sufficient for J&L to prepare
meaningful comments on the draft permit. Inde&d, submitted100 pages of
comments on the draft permit that challenged substantial portions of the fact sheet,
thus indicating that the fact sheet fulfilled its regulatgyrpose in these
proceedings. We also note that throughout theseeedings, J&L has repeated the
arguments set forth in its comments on the draft permit, even after it had the
opportunity toreview the Region's more detailed response to those comments,
further suggesting that J&L was not denied the opportunity to provide meaningful
comments merely because thgiRa's detailed analysis was not provided with the
public notice of the draft permit. For these reasons, we find that the fact sheet used
in this case did not result in any prejudice to J&L, and therefore review of this issue
is not warranted.

J&L also contends that the public notice of the draft permit was defective
because it was notaited to all the parties specified in 40 C.F.R. §124.1(%€e
Request for Evidentiary Hearing, at 33. Specifically, J&L contends that the notice
was not mailed to: Federal and State agencies with jurisdiction over fish, shellfish,
and wildlife resources, as required by §124.10(c)(1)(iii); the U.S. Army Corps of

58 By explaining in the fact sheet that the effluent limitations for which J&L sought variances were
required by the applicable State water quality standards, the Region, in effect, explained why J&L's
requested variances were deni&gePart C supra
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Engineers, the U.S. Fish and Wildlife Service, and the National Marine Fisheries
Service, as required by §124.10(c)(1)(iahd the Ohio Department of Natural
Resources, a perspotentially affected by thpermit unde8124.10(c)(4).See
Comments, at 75-76. Assuming that these alleged technical violations of §124.10
occurred, as J&L maintains, J&L fails to explain how it hasn harmed by the
Region's error, for example, by discussing how the error relates to any condition of
the permit, or how the permit may have been different had the notice been mailed
to such parties. Abseanyalleged harm to J&L, we fail teee howd&L would

have standing to complain about someone else allegedly not being mailed notice of
the draft permit. Under these circumstances, we do not feel compelled to remand
this entire permit to start all over again at the public notice phase, as J&L suggests.
SeeComments, af3. Becausd&L has failed to demonstrate how the Region's
alleged technical violations of §124.10 affected these proceedings, or that it was in
any wayprejudiced by these alleged violations, we conclude that such violations,
even if they occurred, were harmless, and do not invalidate the permit issuance.

3. Compliance With 40 C.F.R. §124.9

J&L argues that the draft permit was defective because it was not based
on the administrative record as required by 40 C.§1R4.9. SeeRequest for
Evidentiary Hearing, e83. J&L bases itzontention on the fact that in response
to its request for a copy of the administrative record for the draft permit, the Region
sent it a package of documents that failed to include some documents either referred
to in the fact sheet or that J&L contends belong in the "supporting file for the draft
permit” as required by §124.9(b)(4) and (5). J&L asserts that it was prejudiced by
this error,which J&L contends denied it the opportunitypimvide meaningful
comments on the draft permit, and that the absence of such doctimentse
administrative record suggests that such documents were not reviewed by the
Region in preparing the draft permeeComments, at 77-78.

We find J&L's arguments unpersuasive for several reasons. First, J&L has
not demonstrated that the draft permit was not based upon the administrative record
as required by 8124.9(a). The Region's oversight or error in responding to J&L's
requesfor a copy of the administrativecord, alone, does not necessarily mean
that the administrative record was incomplete, or that the Region failed to review
everything in the administrative record prior to drafting the permit. We note that
§124.9(c) does not require everything that is part of the administrative record to be
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physically included in the administrative recofd.  There has been no showing that
this exception does not apply to any or all of the documents J&L claims are missing
from the administrative record. Furthé®&L does not allege that anything other
than an oversight is involved heffer example, J&L does not allege that upon
receiving what it claims is an incomplete administrative recorttified the
Region of the errorand the Region refused to make the missing documents
available. Simply stated, J&L is reading too much into the Region's oversight.

Second, J&L has failed to demonstratg prejudice resulting from the
Region's oversight. Again, J&L has failed to allege how the permit or these permit
proceedings would be different if the Reghad not omitted some documents from
the copy of the administrative record sent to J&L. J&L admits that it may have had
copies of some of the documents, which we believe likely, given that some of the
documents were generated by J&., or copied to 9&L.  Mored®drs
comments on the draft permit indicate that it was fully aware of the substance of the
documents that it contends were missing from the administrative record, and that
it was fully aware of the Region's use of these documents in drafting the fermit.
The NPDESegulations contemplate making the administrative record available
and operfor public inspection, not mailing it in its entirety to interested persons.
Seed0 C.F.R. §124.10(d)(vi). Thus, we conclude that J&L has not demonstrated
that any alleged violation c§124.9 resulted irany prejudice to J&L, and
accordingly, we do not believe the permit is legally defective.

%% section 124.9(c) provides that material readily available at the Region or "published material
that is generally available" need not be physically included in the administrative record as long as it is
referred to in the fact sheet.

60 For example, J&L contends that its November 29, 1990 letter transmitting its 1990 Form 2-C
permit application, and its 1981 Form 2-C, were not included in the administrative r8eerd.
Comments, at 77-78.

61 J&L contends that the "Authority to Issue Permit Under Section 402 of CWA" was not in the
administrative recordSeeComments, at 77. Assuming J&L is referring to the Region's November 20,
1989 letter assuming authority to issue this NPDES pesegtote 9,supra this letter was copied to
"R.A. Ferarri, J&L Specialty Products Corp." J&L also contends that the "Authority to Issue Permit
Under Section 304(l) of CWA" was not in the administrative rec&eeComments, at 77. Assuming
J&L is referring to the Region's November 30, 1990 letter assuming authority to issue the ICS for J&L,
seenote 12 suprg this letter was copied to "J&L Specialty Products, Inc."

52 For example, J&L contends that the following documents are missing from the administrative
record: April 1988 bioassay test, "Degraded Instream Conditions of East Branch Nimishillen Creek,"
"Violations of Standards in Segment of East Branch Nimishillen Creek Documented," "Biological

Community Indices," and "Field Survey Reports of 1985, 198&&Comments, at 76-77.

63 SeeMayaguezat 20 n. 24 (cost of traveling to Regional office to examine administrative

record was not demonstrated to have hindered exercise of rights).
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4. Use of OEPA Policies

In its evidentiary hearing request, J&L asserts that the Region erroneously
relied upon policies and guidance documents originated by OEPA that are actually
rules not promulgated in accordance with Ohio's Administrative Procedure Act,
O.R.C. 88119.01-119.13J&L alsoargues that because these documents were
relied upon by Region V in issuing the permit, Region V violated the federal
rulemaking procedures in the Administrative Procedure Act, 5 U.S.C. 8553. The
policies and guidance documents, as described in J&L's comments anafthe
permit, pertain to the formulation of water quality-basétlient limitations and
biomonitoring/WET provisionsSeeComments, at 80-93.

The policies and guidelines at issue are creations of the State of Ohio, and
subject thereforenly to the Ohio Administrative Procedure Act. It is entirely
reasonable for the Region, in the exercise of its discretion, to give credence to State
policy and guidance documents in effacder State law at the time of permit
issuance. In doing so, tigency need not lookehind the policy or guidance
document to see if it is subject to a substantive or procedural attack under State law.
The validity of aState policy or guidance document under State law is a matter
exclusively reserved to the State. If the invalidity of any OEPA policy or guidance
document used in the formulation of this permit is officially established under Ohio
law, and J&L believes that such invalidity supports an argument for a change to the
permit, J&L may seek an appropriate modification of its permit.
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5. Wasteload Allocation

In its evidentiary hearing reques&L contends that ipreparing this
permit, the Region unlawfully used a September 1990 WLA that had not been made
available for public comment as required by 40 C.F.R. 8130.8ggRequest for
Evidentiary Hearing, @5. We agre&vith the Region, however, th§130.7(d)
does not require public notice of the WLA used by the Region in this case. Under
§130.7(d), States must prepare WLAs and submit them to the Agency for approval.
If a Region disapproves WLA, the Region must then establish ¥& A it
believes necessary to implement State water quality standards. Only then, when the
Region must establish WLA, must the Region give public notice and seek
comment on th&/LA proposed by the Regiofi. In this case, the Region asserts
that it approved the SeptemhbE990WLA submitted by OEPA, and therefore
public comment on th&/LA was not required under 40 C.F$.30.7(d). J&L
does not refute this assertion. Accordingly, J&L has not demonstrated that public
notice of the WLA used by the Region was required.

6. Upset Provision

Permit Part I11.B.4 provides that dnpset" is an affirmative defense to an
action brought for siolation of the permit's technology-based effluent limitations.
An "upset" is an "exceptional incident in which there is unintentional and temporary
noncompliance wittechnologybased permit efluent limitations because of factors
beyondthe reasonable control of the permittee." 40 C.BRR2.41(n)(1)
(emphasis added).

J&L contends, without elaboration, that the permit unreasonably and
unlawfully limited the availability of the "upset" defense to alleged violations of
technology-based efflnt limitations. SeeRequest for Evidentiary Hearing, at 36.

In other words, J&L contends that the "upset" defense shou&l/ditable for

64 sSection 130.7(d) provides:

If the Regional Administrator disapproves such listing and loadings,
he shall, not later than 30 days after the date of such disapproval,
identify such waters in such State and establish such loads for such
waters as determined necessary to implement applicable [water
quality standards]. The Regional Administrator shall promptly
issue a public notice seeking commensaohlisting and loadings.

(Emphasis added.).
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alleged violations of water quality-baseffluent limitations. SeeComments, at
100.

J&L raised this issue in its comments on the draft permit, to which the
Region responded that the permit is consistent wit.#0R. §122.41(n)(2), which
by its express terms limits thavailability of the "upset" defense to alleged
violations of technology-baseffluent limitations. SeeResponse to Comments, at
25. J&L haswholly failed toreply to the Region's analysis by explaining how or
why it is legally entitled to use the "sgt" defense when violations of water quality-
based effluent limitations are alleged. Thi&l has failed to demonstrate why
review of this condition is warranted under 40 C.BR4.91. Seeln re LCP
Chemicals - Nework RCRA Appeal N0o92-25, at AEAB, May 5,1993) (to
satisfy a standard comparable to that in §124.91, "it is not enough for a petitioner
to rely on previous statements of its objections, such as comments on a draft permit;
a petitioner mustiemonstrate why the Region's response to those objections * * *
is clearly erroneous or otherwise warrants review.").

[ll. CONCLUSION

For the reasons set forth above, review is granted of the issues identified
herein pertaining to whether the CWA 8304(l) listing decisions challenged by J&L
are administratively reviewable, and whether J&L discharges cyanide to the East
Branch Nimishillen Creek as "discharge" is defined in C8692(12). The
conditions of theNPDES permitissued to J&L pertaining to WET and
nitrite/nitrate are remanded to Region®¥/.  On remand, the Region must conduct
an evidentiary hearing on whether J&L's discharge causes or contributes to, or has
the reasonable potential to cause or contribute to, a violation of Ohio's water quality
standard for WET, such that the Region has authority under 40 C.F.R. §124.44(d)
to establish a water quality-baseffluent limitation in J&L'sSNPDES permit for
WET. In addition, on remand, the Region must reconsider the peefflitent
limitations for nitrite/nitrate in light of the deletion of "Agricultural Water Supply"
from the applicable water quality standard, and, if necessary, modify the permit in
accordance with the procedures feeth in Part 124. With respect to albther
issues raised in J&L's petition for review, except for those on which the Board has
reserved judgment on pding resolution of the issue of whether the CWA 8§304(1)

65 Although 40 C.F.R. 8124.91 contemplates that further briefing will ordinarily be required

upon a grant of a petition for review, "a direct remand without additional submissions is appropriate
where as here, it does not appear as though further briefs on appeal would shed light on the issues [to
be] addressed on remandr re Amoco Oil Company Mandan, North Dakota RefinRGRA

Appeal No. 92-21. at 34 n. 38 (EAB, Nov. 23, 1993).
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listing decisions challenged here are subject to administrative review, review is
hereby denied.

So ordered.
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